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JURISDICTION, TIMELINESS. AND BAIL STATUS

This is an appeal by the United States of an order dismissing a criminal
indictment and, in the alternative, suppressing defendants’ statements to the
Securities and Exchange Commission (SEC). The district court had jurisdiction
under 1.8 U.S.C. § 3231. This Court has jurisdiction puisuant to 28 US.C. § 1291

and 18 U.S.C. § 3731. The district court order was entered on January 9, 2006.

CR 438; ER 1273. The governmént filed a timely notice of appeal on February 3,

2006. CR 440; ER 1291. Each defendant is out of custody.
| | | STATEMENT OF ISSUES

1. Whether the U.S. Attorney’s Office’s (USAO) monitoring of an SEC
inVestigat-idn of the defendants — and its use of evidence from that investigation in
a subsequent criminal prosecution — violated due process.

2. Whether a witness in an SEC civﬂ proceeding must be notified that
the SEC is transmitting evidence to the USAO, in addition to being adyised of his
Fifth Amendment rights.

3. Whether the government engaged in “tfickery, deceit, or intentional
misrepresentation,” émountihg to outrageous gdvemmental misconduct so
“grossly shocking” as to warrant dismissal of an indictment of suppression of

evidence. -
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4. Whether the government intruded on an attorney-client relationship
amounting to outrageous misconduct, where evidence was obtained from an
ihdepéndent source and was not privileged.

STATEMENT OF THE CASE

On September 17,2003, a gfand jury returned a 47-count indictment
charging defendants Kenneth Stringer, Mark Samper, and William Martin with
éonspiracy and several counts of fraud. CR 1. Each defendant is a former

executive of FLIR Systems, a company that makes high—teéh cameras for

~industrial and military use. One year earlier, the defendants were charged in a

civil SEC complaint. ER 1182. The Third Superseding I_hdictment was returned
on September 23, 2004, charging the defendants with conspiracy, securities fraud,
bank fraud, mail fraud, and wire fraud. CR 54, ER 1.

On March 21, 2005, each defendant filed a motion to dismiss the indictment
and to suppress sfatements given to the SEC. CR 166-168, 182-183, 186, 188.
Thg United States opposed the motions and an evidentiary» hearing, arguing that
the motions should be denied as a matter of law even if the defendanfs’ factual
allegations were true. CR 208, 218-19, 294.

Thé district coﬁrt conducted an evidentiary hearing that iﬁcluded 12 days of
testimony over the course of five months. CR 328-331, 35 1-353, 405-408, 414,

428, 429, 443-457. On January 9, 2006, the district court issued an order
, .
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dismissing the .indl;ct'rnent' as fo each defendant and, in the alternative, suppressing
defendants’ statements to the SEC and evidence derived from those statements.
CR 438; ER 1273. This appeal followed.

STATEMENT OF FACTS
A.  The SEC Investigation and the USAO’s Mon.itorz."ng of It

1. The SEC Begins its Investigation, and Kéeps the USAQ Informed of
its Progress B

On June 8, 2000, the SEC initiated a formal investigation to determine
whether FLIR violated securities laws. On June 30, 2000, the SEC subpoenaed
documénts from Mark Sampef, who Was FLIR’s fornaer CFO, pursuant to a formal |
Commission order. ER 1045.

In late} June 2000, SEC Assistant Dir.ector Diana Tani and SEC attorney
Loraine Echavarria met informally with Assistant United States Attorney Charles
Gorder, then-supervisor of the white-collar section at the USAO. ER 371. After
the meeting, the supérvisory AUSA sehf ah “access réqﬁest” letterlto the SEC,
requesting non—pﬁvileged SEC investig_ati\.le mat‘erials. ER 562. Uéing standard
language, the letter explained ‘that the requast was made “in. connedfion with an
ongding lawful investigation and official proceeding inquiring into a violation of |
the ériminal securities fraud statuteé being conducted by” the USAO and FBI ER

562, 1039. At that time, however, the “sum and substance” of the case file was the
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letter itself. ER 563-64. On July 7, 2000, the FBI sent a similar _relql.lest. to the
SEC, which was also the full extent of the FBI ﬁie and “investigation” at that time.
E_R 1055; see also ER 95. The matter was assigned to AUSA Kent Robinson, an
AUSA since 1985 and the former chief of the USAQO’s white-collar section. ER
556-57.

Over the next nine months, Robinson met with SEC représe'ntatives on four
occasions, and had two substantive telephone conversations with them. The first

meeting was in August 2000. He was briefed on the SEC’s investigation, and

‘received a portion of the documents obtained by the SEC. ER 564-65, 56_8;

Robinson -1earned that FLIR had restated its corporate eamings and admitted that it
had falsified them. ER 565, 596-97, 623. He also learned that, as a fesult of an
internal investigation, senior executives Stringer (CEO) and Samper (CFO) had
left the company. ER 567, 597. Robinson thought these were the sorts of
allegations that, if proven, could eventually warrant a criminal prosecution. ER
623. Nevertheless, he» concluded that it was a long way from being a criminal

prosecution because the existing evidence did not indicate whether the falsehoods

~ were material, who might be responsible, and whether there was criminal intent.

ER 623-24. Robinson discussed these issues with the SEC attorneys, as he

routinely did with civil authorities who notified the USAO of an investigation that

 might eventually result in a criminal referral or prosecution. ER 624-26. At the

4
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hearing, Robihsbn explained how parallel investigations are conducted, ER 558f
61, 578-80, 608-09, 617, and he testified that there was nothing unusual about |
meeting periodically with a regulatory agency for updates after he had openéd a
file on a parallel investigation, ER 569-70.

Robinson determined that the SEC’s allegations were sufficient to warrant
opening a file, but there was no reason for the USAO or FBI to condu,ct.a formal
criminal investigation at that point. ER 565-66, 623. The SEC already had an
investigative plan and was “Wéy out ahead of” him. ER 630; see also ER 564-66.
Robinson did not make any recommendations about how the SEC should conduct .
its investigation or whom it should talk to. ER 629—30._ Like the USAQ, the FBI

did not know if there was a criminal case at that point. ER 117-120, 137-38.

Thereafter, the SEC kept Robinson informed periodically about the progress

of its investigation. ER 567, 57 1. Throughout those contacts, Robinson did not
influence the course or direction of the SEC’s investigation, and did not
recommend whom tﬁe SEC should talk tq or what they should ask. ER 570-73,.
640. This was both_ because he‘kn'ewit would be improper to do so, and because
he knew so little abdut. the investigation he would not have pfesumed to tell the

SEC what to do. ER 571. By September 26, 2000, the SEC had developed a

- --comprehensive-investigative plan that-identified 11 potential defendants; - —

numerous witnesses, violations of securities statutes and regulations, and a 33-step

5



course of acﬁon for its investigation. ER 1064. Robinson testified that it Was not
unusual for the USAO to defer a grand jﬁry investigation until after a civil agency
completes its investigation and files a complaint. ER 573, 617; see also ER 171-
72.

Robinson and FBI agents next me;c ‘with SEC attorneys on October 3, 2000.
By then, the SEC had compiled‘ 40-50 boxes of records and issued 50-60
subpoenas. ER 1253. SEC attorneys advised that FLIR was being uncooperative,

and they had scheduled interviews with various FLIR officers. ER 636, 1253

- Robinson decided that the FBI would make no effort to interview Stringer or other

corporate officers at that time. ER 1083. Robinson did not want to do anything to
disrupt the civil investigation, and he did not want to invest USAO resources into
a parallel grand jury investigation when a civil investigation was successfully

underway. ER 634. Robinson “was a long way from making” a prosecution

" decision, and noted the case was not unlike another he had declined to prosecute

where there were accounting mistakes, but no crime. ER 570.

Nevertheless, for a few weeks following thé October 3, 2000 meeting,

| Robinson considered initiating a grand jury investigaﬁon. Robinson left that

meeting thinking the SEC investigation was almost finished. ER 637-38. He was

~ -also concerned that he might need to-initiate-a grand jury investigation before the . .. .. .

SEC finished its investigation because he had been told FLIR was the least

6 .



cooperative company the SEC had seen. ER 631, 636, 1253. On October 13, |
2000, he submitted a funding request to his supervisors to automate discovery the
USAO would receive froni the SEC. ER 1076. Robinsoh stated that the SEC._ had
devoted extensive resources to its investigation and the USAO “will benefit |
greatly from their work product.” ER 1076-77. The memo noted that the
documents produced to date indicated it was a common practice at FLIR to book
sales that had not been finalized, and there was a cooperating insider who had

resigned over false bookkeeping practices. /d. He noted that Samper and Stringer

- were fired when these practices became known, and that witnesses had told the

SEC that Stringer had personally caused a mﬁlti-million_ dollar fictitious salé to be
bobked. Id. Robinson stated “[t]he probability of prqéecution s very high,” id.,
and later explained that he thought there cbuld very well be a crimin__al prosecution
if sufficient evidence were devéloped to prove the allegations the SEC had
presented to him, ER 636-37. Robinson requested funding based on these various
concerns and anticipating what the maximum liti.gati()n demands could be in -the.
coming year. ER 644-45.

RoBinson’s thinking changed almost immediately. On October 20, 2000,
SEC attorneys briefed Robinson after two days of interviews .wi;[h FLIR’s general
counsel and Samper. ER 638, 1257-59. After hearing that two'insiders had given

the SEC lengthy, detailed, and technical explanations for what they had do_ne,.'

7



Robinson concluded that he was a long way from being able to determine whether
there would be a criminal case. ER 638-39. Robinson then told the FBI “[t]here is
really nothing for us to do.” ER 639, see also ER 1084.

Thereafter, FLIR began to cooperate with the SEC. Robinson later noted in
a supplemental funding memorandum that, in light of FLIR’s cooperation, “the
decision was méde not to pursue a parallel grand jury inirestigation. Ihstead, we
have passively observed the results of the SEC’s work.” ER 1103. He noted,

“[t]his has provided good investigative results, at little cost to us. For example,

~ just this week, FLIR publicly restated its 1998 earnings, and in the process sent the

SEC an explanation admitting to the bogus nature of somo of its previously
reported sales.” Id. | |

Robinsoo’s final meeting with the SEC was on January 25, 2001. ER '64‘1.
By then, the SEC had prepared an investigative memo that summarized a series of |
complioated factual transactions. ER 1086. This memo did not advance
Robinson’s thinking because it did not address Who'might.be responsible for the
transactions, and it made him realize how complicated the case was. ER 643.
After the J anuary meeti.n'g, an SEC mémora}ridum noted that the USAO and FBI

agreed to let the SEC investigation continue and to await its findings. ER 1102.

- An FBI agent also memorialized that meeting, noting “Robinson advised that

~ based on the level of cooperation that the new Flir management team has extended

8



to the SEC, no overt invéstigation will be conducted by the FBI at this time.” ER
‘1097. Robinson testified that he may have used the term “ovgrt,” ét the January
meeting, but what he thm_ight he said was that the USAO and FBI were not géing
to do any investigation at that time because, “[a]s long as the civil investigation
was working, there was no reason for me to get involved.” ER 642.

Every AUSA, FBI agent and SEC attorney who was activeiy invoived il
either investigation testified that no one from the USAO or FBI tried to influence
the course or direction of the SEC’s civil investigatioﬁ. ER 153-54, 187-88, 195-

- 96,210, 355-56, 381-83, 494-95, 527, 571, 1009-12.

2. Robinson’s Conversation with an SEC Attorney About the USAO's
Standards for False Statement Charges and Venue

On April 4, 2001, Lorraine Echavarria talked to Robinson about what role
false statements made during the civil investigation might play in a br_oader
criminal case. ER 646. Robinsdn testified that it was not unusual to have such a
discussion with a civil agency in the.context of a civil proceeding. ER 647. No
false statement charges Wére mcluded in >the indictment. ER 1 This was tﬁe final
substantive contéct between Robinson and the SEC.

In an email summarizing the conversation for her SEC colleagues,
Echavarria wrofe, “I wanted to make suré that Jessica and I created the best record

possible for false statement charges (perjury, lying to the SEC, obstruction of -

9


































































































































































