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QUESTI ONS PRESENTED

1. Whether a newy independent island nation’s endorsenment of the
use of driftnets spanning 3.0 kiloneters on the high seas of
the North Ccean is a violation of international |aw when there
exi sts sufficient data that denonstrates the harnful effects
of driftnet fishing, when there is evidence that the island
nation is commtting piracy, and when the island nation’s

actions violate the Rio Declaration, UNCLCS, and SHWVFSA.

2. Whet her a coastal nation nmay prohibit the newy i ndependent
i sland nation access to the North Ccean fishery, when the
island nation fails to conply with standards established by a
Regi onal Fi sheries Managenent Organi zation and when the
coastal nation gives the island nation adequate notice of its

vi ol ati ons.



STATEMENT CF JURI SDI CTI ON

The governnents of New Madi era and the Republic of Ol ando
submt this dispute to the International Court of Justice,
pursuant to Article 40, paragraph 1, of the Statute of the

| nternati onal Court of Justice.



St atenent of Facts

In January of 2003, as the island of New Madi era began its
first days as a newy independent nation, a fishing dispute
arose between New Madi era and the Republic of Olando. (R 6)
This dispute involves the use of |large-scale pelagic driftnets
to fish the waters of the North Ccean. (R 3) After continued
di sagreenent between New Madi era and Orl ando, this application
to the International Court of Justice (1C)) was filed. (R 3-5)

The Republic of Olando’s eastern coast borders the North
Ccean and is hone to about 52 mllion people and a diversified
econony. (R 6) Being a substantially devel oped nation, the
Republic of Orlando is highly involved in international affairs.
(R 6) The Republic of Orlando is a nenber of the United
Nati ons, a nenber nation of the Food and Agriculture
Organi zation of the United Nations (FAO, a party to the Vienna
Convention on the Law of Treaties, a party to the Statute of the
|CJ, a State Party to the United Nations Convention on the Law
of the Sea (UNCLOS), and a signing party to the Convention on
Bi ol ogical Diversity (CBD). (R 6-7) |In addition, the Republic
of Olando is a State Party to the Agreenent for the
| mpl enment ation of the UNCLOS of 10 Decenber 1982, Relating to
t he Conservation and Managenent of Straddling Fish Stocks and

Highly Mgratory Fish Stocks (SHWSA). (R 7)



New Madi era was an i ndependent nation fromthe date of its
first settlement until 1921. (R 6) In 1921, the Conmmonweal th
of Socialist States (CSS) invaded this island in the North Ccean
and declared it to be a territory of the CSS. (R 6) From 1921
until 31 Decenber 2002, New Madiera remained a territory of the
CSS. (R 6)

During the tine the CSS clainmed New Madiera as a territory,
it was a nenber of several international organizations. (R 6)
The CSS was a nenber of the United Nations, a menber nation of
FAO, a party to the Vienna Convention on the Law of Treaties, a
State Party to UNCLOS, and a Signing Party to the CBD. (R 6-7)
The CSS was not, however, a State Party to SHVSA. (R 7)

In 1998, fifteen states that conducted fishing operations
upon the North Ocean, including the Republic of Olando and the
CSS, established the North Ccean Fisheries Organization (NOFO) .
(R 7) This regional organization was created to regul ate the
fishing operations in the North Ccean’s high seas. (R 7) NOFO
institutes regulations through the vote of its nenbers. (R 7)
Once a regulation is passed by a majority of NOFO nenbers, it is
put into force. (R 7) If a NOFO nenber disagrees with a
regul ation and files a fornmal objection, that state will not be
bound by the regulation. (R 7)

I n January 2001, the NOFO issued a regul ation prohibiting

the use of large-scale pelagic driftnets on the high seas of the



North Ocean. (R 7) In defining this type of driftnet, NOFO

| ooked to the Convention for the Prohibition of Fishing with
Long Driftnets in the South Pacific. (R 7) Utimtely, a
driftnet is defined under NOFO as “a gillnet or other net or a
conbi nation of nets which is nore than 2.5 kiloneters in |ength,
the purpose of which is to ennesh, entrap or entangle fish by
drifting on the surface of or in the water.” (R 7) Thirteen of
fifteen NOFO nations voted for this regulation; the CSS and the
Ki ngdom of Del and abstained and then later formally objected.
(R 7) Although the CSS was not bound by the driftnet

regul ation, from February 2001 t hrough Decenber 2002, fishing
vessels flying the CSS flag and | eaving fromwhat is now New
Madi era did not use driftnets that were nore than 2.0 kil onmeters
inlength. (R 7)

On 1 January 2003, New Madi era declared its independence
fromthe CSS. (R 6) At this tinme, New Madi era becane a nenber
of the United Nations. (R 6) Since its newfound independence,
New Madi era has been selective in its international politics.
(R 6-7) It has not individually beconme a nenber nation of the
FAO, a party to the Vienna Convention on the Law of Treaties, a
state party to UNCLOS, a state party to SHWSA, or a nenber of
NOFO. (R 6-7) New Madiera is, however, a Contracting Party to

the CBD and a party to the Statute of the 1CJ. (R 6,7)



On 15 January 2003, the Dickerson, a vessel from New
Madi era, used a driftnet that spanned 3.0 kiloneters in length
while fishing in the North Ccean. (R 8) Bluepeace, an
i nternational non-governnmental organization, reported this use.
(R 8)

On 22 January 2003, the Republic of Olando issued a
diplomatic note to New Madiera regarding its vessel’s use of a
3.0 kiloneter driftnet. (R 8) 1In this note, the Republic of
Olando informed New Madiera of its violation of NOFO. (R 8)
New Madi era responded with a simlar diplomatic note, confirmng
the use of the 3.0 kilometer driftnet and noted that the vessel
using this driftnet did so with the perm ssion of the governnent
of New Madiera. (R 8-9) After continuing disagreenment in the
form of several subsequent diplomatic notes, New Madiera and the
Republic of Orlando filed this application to the International

Court of Justice.



SUMVARY OF THE ARGUVMENT

Applicant, the Government of New Madiera, has violated
general ly accepted principles of customary international
environnental |law by refusing to cease its |arge-scale driftnet
fishing on the North Ccean. |In response to this internationally
renounced pel agi c practice, Respondent, the Republic of Ol ando,
has contacted the Government of New Madi era and requested that
it conply with the generally accepted, yet binding customary
| aw, as announced in a nunber of international environnmental
treaties.

However, as a newly independent State and a non-nenber of
the nost inportant marine conservation treaty, the United
Nati ons Convention on the Law of the Sea (UNCLOS), New Madiera
has argued that it does not have to abide by these principles,
and shall continue its driftnetting operations on the high seas
w t hout the consent of the Republic of Olando. But because
UNCLOS is considered to be binding customary | aw and because the
environnmental Iy harnful actions of New Madi era are consi dered
pi racy under the |anguage of UNCLCS, the Republic of Orlando is
justified in deciding to refuse New Madi era access to its North
Ccean fisheries.

Furthernore, even if New Madi era was not bound by customary
international |aw, New Madi era has not net its burden of show ng

that its driftnet activities will not harmthe mari ne



environment. Consequently, the Republic of Olando has the
right, under the precautionary principle, to restrict New
Madi era’s access to the North Ccean because New Madiera’s
driftnet fishing operations are al nost universally decided to be
substantially harnful to the national interests of the Republic
of Ol ando.

Therefore, for these reasons, the Republic of Ol ando
reserves the right to exercise jurisdiction over New Madi era and

subsequently deny it access to its coastal waters.



ARGUMENT

NEW MADI ERA’ S | NSI STENCE ON USI NG LARGE- SCALE

DRI FTNETS GREATER THAN 2.5 KILOVETERS IN LENGTH I S A

VI OLATI ON OF | NTERNATI ONAL LAW BECAUSE NEW MADEI RA | S

I N OPPCSI TI ON TO CUSTOVARY | NTERNATI ONAL LAW BECAUSE

NEW MADI ERA | S COWM TTI NG AN ACT OF PI RACY, AND

BECAUSE SUFFI Cl ENT DATA EXI ST TO SUPPORT A BAN ON

DRI FTNET FI SHI NG

New Madi era’s use of driftnet fishing operations in the

North QOcean is in direct opposition to customary international
| aw and shoul d therefore be prohibited. Al though New Madiera is
not a State Party to the United Nations Convention on the Law of
the Sea (UNCLOS), the Republic of Olando and ot her coast al
States have voluntarily recognized, as is general custom that
UNCLCS is a codification of the customary international |aw?
Therefore, under the customary international environnental | aw,
the Republic of Olando not only has the right to exercise
unil ateral jurisdiction over its exclusive econom c zone (EEZ),
but also has the obligation to conserve narine resources in the
high seas.? In doing so, the Republic of Olando has chosen to
restrict the use of all driftnet fishing practices over the area

in which it has jurisdiction, including restricting access over

its costal borders. (R 7)

! See generally, Mark W Janis, An Introduction to International Law Third
Edition, p. 216, 221 (1999).

2 See generally, United Nations Convention on the Law of the Seas, Dec. 10,
1982, 21 1.L.M 1261 [hereinafter UNCLOS].



In addition, although the United Nations General Assenbly
may only make recommendations, Article 118 of UNCLOS provides
that States whose nationals are exploiting the same resources
“shal | ” work together and negotiate ways to conserve these
resources.® By declining to ratify UNCLOS while still seeking to
share in the Republic of Olando’s exploitation of the sane
resources, New Madi era has not only underm ned the effective
i npl enentation of international environnmental |aw but al so has
worked in direct opposition to the policies underlying
international environnmental law, to the detrinent of all other
nati ons.

The Republic of Olando has set a goal to further the
positive efforts already taken globally. 1ts goal in
voluntarily joining the North Ccean Fishery O gani zation (NOFO
is to ensure that no additional damage is done to the
environment and the fishery resources shared by it and ot her
menber States. (R 10, 11) To further this goal, the Republic
of Olando is authorized by UNCLOS to require that New Madi era
conply with general principles of international customary
envi ronmental | aw. *

For these reasons, the Republic of Ol ando respectfully

requests that this Court find that New Madi era has viol ated

31d. at art. 118.
4 1d.



customary international |aw, and order New Madiera to cease its
unl awf ul practices.

A. New Madiera is in violation of international |aw
because the use of large-scale driftnets exceedi ng
2.5 kiloneters in length is illegal under customary
international environnmental |aws and therefore the
Republic of Olando should apply the precautionary
approach as defined in the R o Declaration, UNCLOS
and SHWVFSA.

By admttedly using a driftnet of 3.0 kiloneters on 15
January 2003 to catch fish on the high seas of the North Ccean
(R 8), New Madiera has violated international customary law. In
order for New Madiera to claima “right to fish” on the high
seas, according to customary international environnental | aw,
that state al so nust abide by the conditions specified in the
law.®> This Court should find that New Madi era’ s use of |arge-
scal e pelagic driftnets underm nes and destroys the protective
measures taken by the Republic of Olando and ot her coastal
states, and therefore violates international customary
environmental |aw, UNCLOS, and the Agreenent for the
| mpl enment ation of the UNCLOS of 10 Decenber 1982, Relating to
t he Conservation and Managenent of Straddling Fish Stocks and
Hi ghly Mgratory Fish Stocks (SHWSA)

“States shall cooperate in a spirit of global partnership

to conserve, protect and restore the health and integrity of the

°Linda M B. Paul, High Seas Driftnetting: The Plunder of the @ obal Comons
(1994), at http://ww. eart htrust.org/dnpaper/intllaw2. htm .



Earth’s ecosystem”® This seventh principle of the Rio

Decl arati on on Environnment and Devel opnent (R o Decl aration) was

established at the United Nations Conference on Environnment and

Devel opnent in June of 1992.7 Building upon the Stockhol m

Decl aration of 1972, which had al ready becone custonmary

international law, the R o Declaration sought to increase

awar eness and protection of the global environment.?8
Under the R o Declaration, an action should not be

undertaken if there is a likelihood of significant harmto the

environment.® This assertion, articulated in Principle 15 of the

Rio Declaration, is often called the “precautionary approach.”?0

Thi s approach has becone customary international environnmental

| aw, as evidenced by Article 6 of UNCLOS, which nmandates that:
States shall apply the precautionary approach widely to
conservation, managenent and exploitation of straddling
fish stocks and highly mgratory fish stocks in order to
protect the living marine resources and preserve the marine
envi ronment . 11

As a codification of the customary international |aw,

UNCLCS bi nds both signatory and non-signatory states. !

®United Nations Conference on Environnent and Devel opnent: Rio Declaration on
Envi ronment and Devel opnent, June 14, 1992, Principle 7, 31 1.L.M 874 (1992)
LHerei nafter Ri o Declaration].

I d.
8 1d.
°1d. at Principle 15.
10 d.
1 UNCLCS, art. 6(1).
12 See Lakshman Guruswamny, The Promise of the United Nations Convention on the
Law of the Sea (UNCLOS): Justice in Trade and Environnent Disputes, 25 Ecoocy
L. Q 189, 209 (1998).



Establi shed to protect and preserve the marine resources of
Earth, UNCLCS formation was influenced by newy accepted
principles of international environmental |aw. !®* One such
principle, established in 1974 by this Court in Fisheries

Jurisdiction (UK v. Ice.), holds that “one of the advances in

maritime international law, resulting fromthe intensification
of fishing, [is] that the former |aissez-faire treatnment of the
living resources . . . in the high seas has been replaced by a .
duty to have due regard to the rights of other States and

t he needs of conservation for the benefit of all.”

Freedom of the high seas, including the freedomto fish, is
exerci sed under rules of customary international environnental
| aw and by section 2 of UNCLCS.'® Section 2 of UNCLOS
establ i shes conditions for the use of the high seas.®
Specifically, it states that due regard nust be had for the
interests of other states and for any rights bestowed under the
Convention. 1’

In addition to UNCLOS, SHMFSA has al so adopted the
precauti onary approach established in the Rio Declaration.?®

SHVFSA was established in Decenber 1995 to “ensure the long-term

conservati on and sustai nabl e use of straddling fish stocks and

13 See Fisheries Jurisdiction (UK v. lce.), 1974 1.C.J. 3 (July 25).
4 1d. at 31.

15 UNCLCS, art. 87.

161 d.

7 4.

18 SHWVFSA, art. 5(c).



highly migratory fish stocks.”?®

SHVFSA applies primarily to
fish located in the high seas.? SHWSA advocates the
establ i shment of regi onal managenent fisheries organi zations
(RFM3>s) to inplenent its conservation neasures. |t further
details that the use of prohibited fishing gear is a serious
vi ol ati on SHWFSA. 2

Because the Rio Declaration is applicable as customary | aw
to both parties in the instant case, the Republic of Ol ando has
the right to take action agai nst New Madi era using the
precautionary principle. The use of |arge-scale pelagic
driftnets is harnful to the marine ecosystems.?? By using 3.0
kil ometer driftnets on the high seas of the North Ocean, New
Madiera is likely to cause significant harmto the marine
environnent, and is therefore violating customary | aw
established by the Ri o Declaration.

In addition, New Madiera s decision to continue using
| arge-scale driftnets to conduct its fishing operations in the
North Ocean will |ead to subsequent econom ¢ harm and
degradation. As the United Nations General Assenbly stated in
its Decenber 1989 Resolution, the practice is “w dely considered

to threaten the effective conservation of living marine

¥ 1d. at art. 2.

20 1d. at art. 3.

2L 1d. at art. 21(11)(e).

22 Linda MB. Paul, High Seas Driftnetting: The Plunder of the @ obal Commons;
A Conpendi um My, 1994.



resources.”?® The Assenbly also stated that “all nenbers of the
international comunity have a duty to co-operate globally and
regionally in the conservation and managenent of |iving
resources on the high seas.”? (enphasis added)

Finally, New Madiera s actions violate UNCLOS and SHVFSA.
First, under UNCLOS, New Madiera's action is wthout due regard
for the interests of the Republic of Orlando and all other
menber nations of NOFO. NOFO was established to conply with
SHVFSA, an agreenent that should be incorporated as customary
international environnental law. By failing to cooperate with
NOFO, New Madi era has underm ned its conservati on neasures.
Second, New Madiera is in serious violation of SHWSA  Large-
scale pelagic driftnets are prohibited fishing gear under NOFO.
Al t hough New Madiera is not required to becone a nenber of NOFQ
it nmust conply and cooperate with the principles NOFO sets
forth. By using driftnets |larger than those permtted under
NOFO, New Madi era has viol ated SHVFSA, and subsequently,
customary international environnental law. Thus, this Court
should find that New Madiera's use of |arge-scal e pel agic
driftnets, in excess of 2.5 kiloneters, violates international

customary law, as well as UNCLOS and SHMFSA.

2 United Nations General Assenbly, Large-scale pelagic driftnet fishing and
its inpact on the living marine resources of the world s oceans and seas,
Res. 44/ 225, Dec. 22, 1989, U N Doc. A/ RES/44/225 (1990) [Hereinafter UNGA
Res. 44/ 225].

2 d.



B. New Madi era should be ordered to cease its |arge-
scale driftnet operations i nmedi ately, because New
Madiera is commtting an act of piracy and because
sufficient data exist to denonstrate this is an
environnental |y harnful practice.

By refusing to cooperate with the Republic of Ol ando and
continuing its driftnet operations, New Madiera is conmtting an
act of piracy, and this Court should order the Governnent of New
Madiera to cease its illegal acts before irreparable harmis
done to the environnent.

Article 101(a)(ii) of UNCLOS defines piracy as “any act of
depredation, commtted for private ends by the crew. . . of a
private ship . . . and directed . . . against . . . property in
a place outside the jurisdiction of any State.”? The high seas,
bei ng beyond the inmediate jurisdiction of the Coastal States,
are considered property held in comon by manki nd, and as such,
all of those persons using the marine resources should be held
accountable for their actions.?® Driftnet fishing is a
mul tinational business and shoul d therefore be subject to
mul tinational jurisdiction and sanctions. ?’

Additionally, over the past thirty years, nunerous studies
conducted on driftnet fisheries have found that a nunber of
harnful results occur because of driftnet fishing. Sonme of

these harnful results include substantial wasted by-catch of

25 UNCLOS, art. 101(a)(ii).

%6 Linda MB. Paul, High Seas Driftnetting: The Plunder of the A obal Commons;
A Conpendi um My, 1994.

27 | d.



unregul at ed speci es of marine animals, 2

spoi l ed catch as high as
55 percent of the total catch, the nortality of hundreds of
t housands of seabirds and nmari ne manmal s t hat becone entangl ed

in the nesh of the nets, ?°

and | ost and abandoned “ghost nets,”
the plastic netting that does not biodegrade and continues to
float in the ocean and entangles marine animals, fish, and other
vessel s’ propel lers. 3

Uni ted Nations Resol ution 44/225 places a ban on | arge-
scale pelagic driftnet fishing because of this detrinental
i npact on ocean life. 3 Additionally, the U N driftnet ban is
based on the application of the precautionary principle.3 Under
the precautionary principle of enforcenent, a lack of “full
scientific certainty” shall not be used as a reason for
post poni ng cost-effective nmeasures to prevent environnmental
degradation where there are serious threats of irreversible
damage. 3

In the instant case, New Madiera has conmtted an act of

piracy by refusing to conply with international customary | aw,

and instead seeking to continue its harnful driftnet operations

2 d.

29 14,

30 Robert Eisenbud, Problens and Prospects for the Pelagic Driftnet, 12 B.C.
EnvTL. AFF. L. Rev. at 473 (1985).

31 UNGA Res. 44/ 225.

32 1n the 1993 U. N. Conference on Straddling and Highly Mgratory Fish Stocks,
coastal states advocated the use of the precautionary principle as widely as
possible in application to the fisheries industry.

33 See Linda MB. Paul, H gh Seas Driftnetting: The Plunder of the Q obal
Commons; A Conpendi um My, 1994.



to the detrinment of all NOFO nenbers. As denonstrated by the
above research, the environnmental destruction and subsequent
damage to nunerous ani mal species that result from pel agic
driftnetting should be considered acts of depredation of the
living resources of the global ocean commons, and therefore
illegal under the current circunstances. Further, New Mudiera
has bl atantly disregarded its obligation to conserve

envi ronnmental resources by insisting on using pelagic driftnets
| arger than 2.5 kiloneters, and has failed to sufficiently take
into account studies showing the irreparable harmto straddling
species of mgratory fish.

Mor eover, by declining to becone a nenber of UNCLOS and by
refusing to honor the ban on large-scale driftnet fishing as
called for by the United Nations Resol ution 44/225,3 the
Governnent of New Madiera is hanpering the efforts of the
Republic of Olando and other nenber States to conserve the
world' s marine resources. Under this U N driftnet ban, the
precautionary principle places the burden of proving that
significant harmis unlikely to occur on those parties who
propose to act. Therefore, unless the Governnent of New Madiera
can denonstrate that its driftnet activities will not inpose an

unaccept abl e cost on mgratory or other aninal species, it

34 UNGA Res. 44/ 225.



shoul d be prohibited from conducting these destructive
activities.
Because New Madiera has failed to conply with its international
environmental obligations, and has in fact conmtted an act of
piracy against all NOFO nmenber Parties according to UNCLOS and
SHWFSA, this Court should enforce an i nmedi ate and permanent ban
on New Madiera' s |large-scale driftnet activities.
1. NEW MADI ERA SHOULD BE DENI ED ACCESS TO THE NORTH OCEAN
FI SHERY BECAUSE | T HAS FAI LED TO COOPERATE AND
ADHERETO THE CONSERVATI ON MEASURES ESTABLI SHED BY NOFO
ANDCUSTOMARY | NTERNATI ONAL ENVI RONVENTAL LAW AND
ACCORDI NGLY, THE REPUBLI C OF ORLANDO HAS THE RI GHT TO
LAWFULLY RESTRI CT NEW MADI ERA’ S ACCESS TO THE NORTH
OCEAN FI SHERY BECAUSE | T HAS FAI LED TO COWPLY W TH
| NTERNATI ONAL ENVI RONMENTAL LAW
New Madi era shoul d be denied access to the North Ccean
fishery because it has defied accepted notions of international
environnental law. Specifically, New Madiera has a duty to
cooperate with other nations in the conservation of Earth’s
envi ronment . > However, New Madiera has failed to cooperate with
other states in its own region, specifically those involved in
the North Ocean Fishery Organization (NOFO. By failing to
cooperate with NOFO New Madiera is jeopardi zing and under m ni ng
the mari ne ecosystens NOFO protects.

In addition, the Republic of Olando should be permtted to

deny New Madi era access to the North Ccean fishery. New

3% See general ly, Convention on Biological Diversity, preamble, June 5, 1992,
31 1.L.M 818 Hereinafter CBD]; R o Declaration, principle 2.



Madi era’s refusal to cooperate and maintain the regionally and
gl obal Iy accepted conservation nmeasures regardi ng straddling
fish stocks and highly mgratory fish stocks causes

t ransboundary pol lution.3 By using |arge-scale pelagic
driftnets, which are accepted as harnful to the marine

envi ronnent, New Madi era has danaged the North Ccean’s
ecosystem and it is the Republic of Olando’s duty to ensure
that further harmis prevented. Therefore, Respondent
respectfully requests that this Court allow the Republic of
Olando to deny New Madi era access to the North Ccean fishery.

A. New Madi era shoul d be denied access to the North Ocean
fishery because it failed to cooperate with nenber states

of NOFQO, refused to participate in NOFOQ and rebelled
agai nst the conservati on neasures established by NOFO

New Madi era shoul d be deni ed access to the North Ccean
fishery because it has been uncooperative, unconprom sing, and
unlawful in its actions with respect to the Republic of Ol ando
and NOFO. This Court should find that New Madiera’ s bl atant
disregard for the conservation regul ati ons established by NOFO
vi ol at ed UNCLOS, SHWFSA, the CBD, and customary |aw, and should
deny New Madi era access to the North Ccean fishery.

1. New Madiera’'s actions violated UNCLOS and SHVFSA.

3% St ockhol m Decl aration on the Human Environnent, June 1972, principle 21
[ Herei nafter Stockhol m Decl aration].



States fishing on the “high seas” nmust adhere to UNCLCS. ®’
UNCLOS, which was devel oped over a thirty year period, cane into
force on Novenber 16, 1994.3 UNCLCS establishes conservation
and managenent provisions for the protection of marine |ife,
recogni zing that 70% of the Earth’s surface is water.3 UNCLOS s
primary concern is to regulate and manage dealings wth the
oceans so as to preserve marine ecosystens.?® In order to
protect marine life, UNCLOS establishes four jurisdiction zones
within the seas: (1) the territorial sea, (2) the exclusive
econom ¢ zone (EEZ), (3) the continental shelf, and (4) the high
seas.* UNCLOS focuses its conservation and managenent
regul ati ons on the high seas zone since no coastal state has the
jurisdiction to apply its own law in that zone.*

UNCLCS has been called the “Constitution of the Qceans.”*3
It is frequently “asserted that UNCLOS is not only a treaty but
[al so] a codification and articul ation of the present state of

the rules applicable to oceans, and it has ascended to the

37 Lakshman Guruswany, The Pronise of the United Nations Convention on the Law
of the Sea (UNCLOS): Justice in Trade and Environnment D sputes, 25 Ecol ogy
L.Q, 187, 221 (1998).
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status of customary |EL, binding on both signatories and non-
signatories.”*

As a codification of the rules of the oceans, UNCLCS is
conprehensive and inclusive. Article 197 mandates that “States
shall co-operate . . . on a regional basis . . . in formulating
and el aborating international rules, standards and recommended
practices and procedures consistent with this Convention, for
the protection and preservation of the marine environnent,
taking into account characteristic regional features.”* Thus,
UNCLOS requires nations to cooperate in the conservation and
mai nt enance of marine life.

“Only those states which are nenbers of [a regiona
fisheries managenent] organization or participants in such an
arrangenment, or which agree to apply the conservation and
managenent neasures established by such organi zati on of
arrangenment shall have access to the fishery resources to which
t hose neasures apply.”%® Soon after the principles of UNCLOS
wer e established, environnentalists found it necessary to add
further protection for certain marine species. In SHVFSA,

coastal states are encouraged to establish regional fisheries

managenent organi zations (RFM3s), and to inplenment standards to

4 1d. See also Martin H Bel sky, The Ecosystem Model mandate for a
Conprehensive Untied States Ocean Policy and Law of the Sea, 26 San D ego
L. Rev. 417, 470 (1989).

4 UNCLGCS, art. 197.

4 SHWFSA, art. 8.



conserve the straddling stocks and highly mgratory fish stocks
of the area.?

According to SHVFSA, a nation which chooses not to becone a
menber or participant in an RFMO or which does not agree to
apply the conservation regul ati ons established by the RFMO does
not have to cooperate with the RFMO. “® However, ”"such [nation]
shal |l not authorize vessels flying its flag to engage in fishing
operations for the straddling fish stocks or highly mgratory
fish stocks which are subject to the conservation and nmanagenent
measur ed established by [the RFMJ.”% In fact, where there
exi sts an agreed upon RFMO states nust inpose neasures
consistent wwth the regul ations of the RFMO upon vessels flying
their own flag.®

Thus, UNCLOCS requires cooperation anbng nations to preserve
and protect the marine life of their region. A suggestion for
the fulfillment of this requirenment is outlined in SHWSA, which
encour ages nenbership and conpliance with RFMOs.

Al t hough New Madiera is not a State Party to UNCLOS or
SHWFSA and is not a nmenber of NOFO, it should be bound by the
conservati on and managenent neasures established therein.

First, UNCLCS should be interpreted as customary international

a7
48
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at art. 5.
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environmental law.®* It is nost commonly referred to as the
“Constitution of the Cceans,” and as such, should govern al
nations in their actions involving marine |ife. Second,
UNCLOS' s formation over a thirty-year period took into

consi deration devel opi ng principles of international
environmental |aw, so UNCLOS should be seen as a codification of
t hese principl es.

Furthernmore, this Court should al so apply SHWSA as
customary law. Nearly every region on Earth has established
RFMOs in accordance with SHVFSA.°2 Mreover, in the instant
case, even the CSS and the Kingdom of Del and, who are not bound
by the driftnet regulation due to a formal objection, are
menbers of NOFO. Furthernore, before New Madi era established
its independence, every state that conducted fishing operations
on the high seas was a nenber of NOFO. Since npbst nations with
fishing operations covered by SHVFSA established RFM3s, and
especially since all nations conducting fishing operations in
the North Ocean except New Madiera are nenbers of NOFO this
Court should find that SHVFSA is a general practice accepted as
| aw, and therefore a customaccording to Art. 38(1)(b), Statute

of 1CJ. Thus, New Madi era should be bound by the requirenents

51 Lakshman Guruswany, The Pronise of the United Nations Convention on the Law
of the Sea (UNCLOS): Justice in Trade and Environnment D sputes, 25 Ecol ogy L.
Q, 187, 209 (1998).

52 United Nations General Assenbly, Cceans and the |aw of the sea, A/58 ...

[ Herei nafter UNGA Cceans].



set forth in UNCLOS and SHMFSA since both treaties el aborate
principles of customary international environnental |aw.

New Madi era vi ol ated UNCLCS and failed to neet the
requi renents of coastal and flag states under SHVWSA. New
Madi era failed to cooperate with the Republic of Ol ando, as
requi red under Article 197, UNCLOS. |In so doing, New Madiera
chal | enges the preservation neasures established to protect the
straddling fish stocks and highly mgratory species of the North
Ccean region. Furthernore, although New Madiera is not required
to becone a nmenber nation of SHWFSA or NOFO, by encouraging
vessels flying their flag to engage in actions specifically
prohi bited by NOFO, it has conprom sed all that NOFO has worked
toward in protecting the marine environnent of the North Ccean.
Since New Madiera’s actions are wholly inconsistent with the
accepted principles of international environnental |aw, this
Court should find that the Republic of Orlando has the right to
deny New Madi era access to the North Ccean fishery.

2. New Madiera's actions violated the CBD

Even if this Court finds that New Madi era shoul d not be
governed by UNCLOS or by SHWSA, New Madi era should still be
deni ed access to the North Ocean fishery since it violated the
CBD, to which it is a contracting party.

States nmust nmake certain that actions wthin their own

jurisdiction do not harmthe environnent of nations or regions



outsi de the scope of their own jurisdiction.®® The CBD was
established in 1992 and “[ Stressed] the inportance of and the
need to pronote international, regional and gl obal cooperation
anong states and intergovernnental organizations and non-
governnmental sectors for the conservation of biologica
diversity and the sustainable use of its components.”® The
purpose of the CBD is to “enhance and conpl enent exi sting
i nternational arrangenents for the conservation of biologica
diversity and sustainabl e use of its conponents.”?®®

In order to conpl enent existing international arrangenents,
i ncl udi ng UNCLOS, the CBD gives states the sovereignty to
“exploit their own resources pursuant to their own environnental

policies.”%®

However, the CBD does not give omni potent or
unrestricted authority to contracting parties.® Balanced with
the sovereignty given to Contracting States lies “the
responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environnent
of other States or of areas beyond the limts of national
jurisdiction.”58

In ensuring that its activities do not damage the

envi ronment of other nations or regions, each contracting party
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to the CBDis required to cooperate with other contracting
parties or with international organizations in order to protect
bi ol ogi cal diversity.®® In addition, Article 22 of the CBD
whi ch enunerates the relationship of the CBD with ot her
i nternational conventions, requires that “Contracting parties

i npl enment this convention [the CBD] with respect to the
mari ne environment consistently with the rights and obligations
of states under the |law of the sea.”® Thus, application of the
CBD must not be inconsistent with UNCLOS, the customary
international |aw of the sea.

New Madiera is a contracting party to the CBD. As such, it
may i nplenment its own environnental policies so long as it does
not damage the environment of surrounding nations |ike the
Republic of Orlando. In inplementing its own policies, it nust
act consistently with the principles of |aw established in
UNCLGS.

New Madi era violated the CBD by failing to cooperate with
the Republic of Olando and with NOFO. I n addition, by acting
in an obstinate manner with respect to the Republic of Ol ando
and NOFO New Madi era threatened the biological diversity of the
North Ocean. New Madiera also failed to conply with the

customary international |aw of the sea, as required by the CBD

% 1d. at art. 5.
60 1d. at art. 22.



Because New Madi era’s fishing practices threaten the sustainable
use and conservation of the North Ccean, this Court should deny
New Madi era access to the North Ocean fishery.

B. The Republic of Olando should be permtted to lawfully
restrict New Madiera s access to the North Ccean fishery
because New Madiera has failed to cooperate with the
Republic of Olando or NOFO and because New Madi era may
substantially harmthe mari ne environnment by using
| arge-scal e pelagic driftnets forbidden by NOFO

The Republic of Olando should be permtted to restrict New
Madi era’ s access to the North Ccean fishery because New Madi era
has been uncooperative in nmaintaining the preservation and
protection of the North Ocean marine environnment. This Court
should find that the Republic of Olando may legally restrict
New Madi era’s access to the North Ccean fishery because New
Madi era poses a major threat to the nmarine environnent of the
Nort h Ccean.
1. The Republic of Olando may restrict New Madiera’s
access to the North Ocean fishery under UNCLOS and
SHVFSA.
Fi shing States nust conserve living marine resources of the
hi gh seas.® UNCLCS requires that nations cooperate with each
other to preserve and protect the ecosystens of the oceans.®?

All nations, whether or not a State Party to UNCLCS, are

governed by UNCLOS because it codifies customary international

61 UNCLCS, art. 117.
62 ] d.



environmental law and is in essence the “Constitution of the
oceans.”

“State parties [to SHWSA] shall take neasures consi stent
with this agreenent and international |law to deter the
activities of vessels flying the flag of non-parties which
underm ne the effective inplenmentation of this agreenent.”5
SHVWFSA was established in an effort to conserve and protect
specific species of marine life found in the high seas.® SHWSA
br oadened the protection established by the jurisdictional zones
of UNCLOS by setting up special rules for Straddling Stocks and
Highly Mgratory Fish Stocks.® In order to protect these
speci fic species, SHVFSA encourages nations to create and adhere
to RFM3s. ¢’

In addition to encouraging the creation of RFM3s, SHWMFSA
al so requires that “State parties . . . encourage non-parties to
[ SHVFSA] to becone parties thereto and to adopt | aws and
regul ati ons consistent with its provisions.”® In order to neet

this requirement, coastal states nust informstates fishing on

t he high seas of regulations the region has adopted for

63 Lakshman Guruswany, The Pronise of the United Nations Convention on the Law
of the Sea (UNCLOS): Justice in Trade and Environnment D sputes, 25 Ecol ogy L.
Q 187, 209 (1998).
64 SHWFSA, art. 33.
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straddling fish stocks and highly migratory fish stocks.® A
coastal state may informsuch a state fishing on the high seas
of these regulations either directly or through the region’s
RDVD. 70

In determ ning whether a state should be a new nenber or
partici pant of an RFMO, SHMFSA outlines several considerations
for menmber states.’ One such consideration is “the respective
contributions of new and existing nenbers or participants to

"72 presumably, if a

conservati on and managenent of the stocks.
new nmenber or participant has wholly failed to conply with the
standards in place under the RFMO, that RFMO may deny the new
participant state adm ssion to the fishery. Thus, under SHWMFSA,
a coastal nation or state party nust informnon-parties of
regul ati ons adopted for straddling fish stocks and highly

m gratory fish stocks, and nust take neasures to deter such non-
parties fromacting in a manner whi ch woul d underm ne the

pur pose of SHWFSA and RFMOs. ’® Furthernore, a coastal nation or
state party may deny a new nenber access to the fishery if the

contribution of that new nenber is detrinental to the

conservation and managenent of the stocks.’

69 1d. at art.7.
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The Republic of Olando has conplied with UNCLOS and SHVFSA
ininformng New Madiera of its violations. First, after
Bl uepeace reported that a fishing vessel from New Madi era
vi ol ated a NOFO regul ation regarding driftnet fishing, the
Republic of Olando sent a diplomatic note to New Madi era
regarding the violation. (R 8) In further correspondence with
New Madi era, the Republic of Olando encouraged New Madiera to
becone a nenber of NOFO (R 8) However, when New Madi era
refused to becone part of NOFO or conply with NOFO s established
conservation neasures, the Republic of Ol ando, concerned that
New Madi era’ s action would cause detriment to the North Ccean
fishery, correctly brought this issue before this Court.
Because New Madi era has viol ated UNCLOS and SHVFSA and because
the Republic of Olando has conplied with these treaties, this
Court should allow the Republic of Olando to deny New Madi era
access to the North Ocean fishery.
2. The Republic of Olando may restrict New Madiera's
access to the North Ocean fishery under the Stockhol m
Decl aration and the R o Decl arati on.
States are required to cooperate with each other to conquer

75

envi ronnment al probl ens. The St ockhol m Decl arati on enuner at es

twenty-six principles established by the Stockhol m Conference of
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1972.7® These principles are accepted as customary international
| aw and are incorporated into many subsequent conventions.’’

Principle 21 of the Stockhol m Decl aration specifically
prohi bits transboundary pollution.”® This principle is
reaffirmed in several later treaties, including the CBD.”® In
essence, a State may not participate in an activity that wll
harm the environnent of its neighbor.

In addition to a general bar against transboundary
pol | uti on, sustainabl e devel opnment has becone a foundation of

80 The Ri o Declaration codifies

i nternational environnmental |aw.
the idea of sustainable devel opnent.® “The principle of
sust ai nabl e use of natural resources requires states and people
to pay due care to the environnment and to make rational use of
the natural wealth and resources of the areas within their
jurisdiction.”?8

Further, the R o Declaration applies the precautionary

principle, which states, “Were there are threats of serious or

irreversi ble damage, lack of full scientific certainty shall not

6] d.
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a Nutshell, (1997), 399.

d.

~
o]

8 Rio Declaration
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be used as a reason for postponing cost-effective neasures to

"8  Under the fundanental

prevent environnmental degradation.
interpretation of this principle, the burden of proof is upon
the acting party to show that their activity will not damage the
envi ronment . 8 The purpose of the precautionary principle is to
gui de the devel opnent of international environnental |law and to
ensure that in the process of this devel opnent, the environnment
is protected.?8

Pursuant to the Stockholmand Ri o Declaration, the Republic
of Orlando should be permtted to deny New Madi era access to the
North Ocean fishery. Many studies have shown that the use of
| arge-scale pelagic driftnet fishing is harnful to the nmarine
environnment, and specifically harnful to straddling fish stocks
and highly migratory fish stocks.® New Madiera s use of these
harnful nets on the high seas of the North Ccean affects the
several other states which fish on the sane seas. |n essence,
New Madiera is polluting the fish stocks of its neighbors. In
addi tion, under the precautionary principle, the Republic of
Ol ando may deny New Madi era access to the North Ocean fishery
because the harm done by the driftnets used is irreparable and
because New Madi era has not shown that the nets used by the

vessels flying its flag will not damage the protected fish

8 Ri o Declaration, principle 15.
84 Sust ai nabl e Devel opnent Report.
8 | d.

8 UNGA (ceans.



stocks of the North Ccean. Therefore, this Court should allow
the Republic of Olando to deny New Madi era access to the North

Ccean fishery.



CONCLUSI ON AND PRAYER FOR RELI EF

For the foregoing reasons, the Republic of Ol ando

respectfully requests that this Honorable Court:

1. declare that New Madiera’ s use of 3.0 kiloneter driftnets
on the high seas of the North Ccean viol ates
international |aw and,

2. declare that the Republic of Olando nay deny New Madi era

access to the North Ocean fishery.

Respectful ly Subm tted,

Agents for the Republic of Olando



