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STATEMENT OF JURISDICTION

The Governments of the United Commonwedth and the Republic of Sandia submit the
following dispute to the Internationa Court of Justice, pursuant to Article 40, paragraph 1 of the Statute
of the International Court of Justice. Accordingly, this Court has jurisdiction to adjudicate the questions

presented by the parties.
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QUESTIONS PRESENTED

Doesthe Internationa Court of Justice have jurisdiction over aclam that the UC has not
followed proper procedures by excluding Sandia from its decision to accept a shipment of HEU
from a highly ungtable nation when the UC, after taking into account the high risk of terrorist
attacks should the materid fdl into the wrong hands, decided that the release of certain
information would placeits citizensin grave danger?

Under internationa law, has the UC followed gpplicable procedures when it involved potentidly
affected populations in the process of deciding alocation for afacility to down-blend highly
enriched uranium, suspended operations in that facility when the need arose and chose to accept
ashipment of HEU for down-blending in order to ensure that said HEU would not be sold on

the black market and potentialy used in furtherance of terroriam?
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STATEMENT OF THE FACTS

The United Commonwealth (UC), with no influence from other nations, made a prudent
decision to reduce the number of nuclear wegponsin their care. To achieve thisgod, the UC chose to
down-blend 22 tons of highly-enriched uranium (HEU) in their stores to low-enriched uranium (LEU) a&
afacility that wasto be built. This LEU would then be used to generate eectricity at commercid power
plants. (R. a 8.) In addition, the UC aso took it upon themsalves to ensure the safety of the region by
purchasng HEU from Tuvagtan, a paliticaly and economically unstable nation because of concerns that
the HEU possessed by Tuvastan would fal into the hands of terrorists or rouge states. (R. at 9.)

The UC is a deveoped nation with alarge population and a diversified economy. The Republic
of Sandia, UC's neighbor to the West across the 20-mile stretch of the Sea of Sandia, isadeveloping
idand nation with a smal population. Sandia has declared themsalves a“Nuclear Free Zone” which
prohibits nuclear power plants and weapons within their borders and territoria seas. Both nations have
agreed to clam territorial seasto the median line (10 miles each) of the Seaof Sandia (R. a 7.)

The UC consulted with their neighbor, Sandia, in Sting and building the down-blending fadility
by conducting an Environmental Impact Assessment (EIA). During the EIA process, Sandia
participated by submitting comments on the proposed project. Sandia voiced its oppostion to the
project stating that it would pose unacceptable risks athough the completed EIA concluded that the
riskswould be “minimd.” The decison was ultimatdy made to build the facility on the western coast of
the UC. Congtruction was completed and operations began at the Chdlystone facilitiesin July and
August 1997. (R. @ 8)

In August 1999, the UC Ministry of Energy made the decison to suspend operations at the

Chellystone facility due to some safety concerns. (R. a 9.) The UC was acting cautioudy in briefly
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halting operations because in this 18-month period no event occurred posing “ serious offsterisk.” (R. at
8-9.) Operations recommenced six months later and to this date, there have been no other such
incidents a the facility. (R. a 9.)

The government of Tuvastan gpproached the UC in May 2001 with about two metric tons of
HEU which they possessed but had no means of securing. Tuvastan'sinability to pay its soldiers had
created a concern that maintaining adequate security would be impossible and the HEU *“ could be sold
on the black market to rogue states or terrorist organizations.” The UC resolved to asss with the
security of the HEU shortly thereafter by agreeing to take possession of the HEU in exchange for
financid compensation. (R. a 9.)

Sandia, upon learning of this arrangement, became concerned that the shipment of HEU from
Tuvastan to the UC would cause damage to the Sea of Sandia and affecting its economy. (R. a 9.) Ina
letter from the Sandian Minigter of Foreign Affars, dated August 2001, Sandia made two objections.
First, Sandia clamed that the UC had a duty to notify and consult with them on the proposed shipment
and, in effect, to conduct an EIA. (R. a 9.) Second, Sandids substantive clam is that activities at the
Chellystone facility and the proposed importation of HEU violates internationd law including provisons
of United Nations Convention on the Law of the Sea (UNCLOS) and other international legal principles
including the precautionary principle. (R. a 9-10.)

In a subsequent letter to Sandia, the UC noted its fulfillment of the duty to notify, consult and
conduct an EIA by their voluntary commitment to the origind EIA. (R. a 11.) Further, UC holds that it
satisfied its commitments under UNCL OS and disputes the * characterization of the precautionary

principle asarule of cusomary internationd law.” (R. a 12.)



Upon the inability to reach an agreement, the governments of Sandia the UC submitted this
matter to the Internationa Court of Justice. In this agreement, the UC retains the argument concerning

the jurisdiction of the Internationa Court of Justice regarding matters of nationa security. (R. at 15.)



SUMMARY OF THE ARGUMENT

The UC is under no obligation to conduct an EIA for the planned project between the UC and
Tuvastan because doing so would conflict with the nationa security interests of the UC. The
Convention on Environmental Impact Assessment in a Transboundary Context (hereinafter ESo00
Convention) provides an express waver to the generd requirement of an EIA. When nationd security
isat sake, anation is alowed to withhold sengtive information that is needed for an EIA, but would
otherwise compromise its nationa security interests. Here, any EIA required of the UC would
essentialy provide terrorists with the missing link to a devagtating attack on one of the UC’s nuclear
fadlities. Furthermore, any information withheld by the UC will not adversdly affect any of its
neighboring countries. Therefore, the UC may exercise the broad discretion that the nationa security
exception provides and exempt itsdlf from any EIA requirement.

Should this Court deem the exception to be ingpplicable to the UC, the UC has complied with
customary internationa law and treaties, such as the Espoo Convention, the Convention on Biologica
Diversty, and the United Nations Convention on the Law and the Sea. The Espoo Convention was not
in effect a the time the Chdlystone facility was built. However, assuming, arguendo, that the Espoo
Convention is retroactively applied, the UC has aready conducted an EIA during the sting and
congtruction phase of the project. The importation of HEU from Tuvastan is not a mgor change to the
Chellystone ste, therefore the former EIA is il valid.

The UC has dso complied with the requirements of the Convention of Biologica Divergty and
UNCLOS. Both conventions grant broad discretion to a nation that must determine whether it is

necessary to divulge information that may compromiseits sovereignty. Under either convention, any



requirement to provide information would just increase the dready unacceptable leve of danger that
pervades the two nations.

The continued operation of the Chellystone facility does not reach the leve of actud
environmental harm or damage, so the UC is not violating UNCLOS. The UC has continued to meet
its obligation to prevent, reduce, and control pollution of itswaters. The voluntary suspension of
operaions a Chelystone is evidence of the fulfillment of this duty. Furthermore, application of the
precautionary principle due to the possibility that the adverse effects are not fully understood is
mistaken. This principle has yet to become customary international law, and therefore, such aruleis not

binding on the UC.
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ARGUMENT
THE ICJLACKS JURISDICTION OF THISMATTER BECAUSE THE NATIONAL
SECURITY CONCERNS OF THE UC ARE PARAMOUNT TO ANY EIA
REQUIREMENTS OF THE ESPOO CONVENTION.
Every nation has aduty of internationa responsibility and recognizes that no state may cause or

permit the use of itsterritory in amanner contrary to the right of other ates, as a corollary breach of

this duty entalls internationd respongbility. Trall Smelter Arbitration (U.S. v. Can.), 3U.N.R.[LA.A.

1938 (1941). However, it isanation’sinherent sovereign right to ignore this canon of internationa
environmental law in order to protect its citizens by making its nationd security interestsitsfirg priority.
The Convention on Environmenta Impact Assessment in a Transboundary Context, as wdl as many
other internationd tregties, recognizes such an exception. See Convention on Environmenta Impact
Assessment in a Transboundary Context, opened for signature February 25, 1991, art. 2(8), 30
I.L.M. 800 [hereinafter Espoo Convention]; Generd Agreement on Tariffs and Trade, entered into
force January 1, 1948, art. 21, 55 U.N.T.S. 187 [hereinafter GATT].!

The Internationa Court of Justice (“ICJ’") lacksjurisdiction over this matter because the UC
may invoke the nationa security exception of the Epoo Convention. Generdly, the ICJ lacks
automatic jurisdiction; instead, it must be granted jurisdiction by, inter alia, atreaty, such asthe Espoo
Convention. Statute of the Internationa Court of Justice, entered into force October 24, 1945, art.
36(1), 1976 Y.B.U.N. 1052. However, Article 2 of the Espoo Convention specifically deniesthe ICJ

jurigdiction in this matter because the UC's national security interests are at stake.

! Article 21 of GATT statesin pertinent part:
[n]othing in this Agreement shall be construed (@) to require any contracting party to furnish any
information the disclosure of which it considers contrary to its essential security interests....



The UC and the Republic of Sandia are parties to the Espoo Convention, and therefore, must
abide by dl of its provisons, including the nationa security exception. The agreement between the UC
and Tuvagtan, in which the UC has agreed to take control of Tuvastan’' sHEU, and eventudly down-
blend the HEU into safer LEU at the Chellystone facility, has clear nationa security implications for both
the UC and Sandia. Any imposed requirement on the UC to draft an EIA on the project will publicize
sendtive information jeopardizing the safety of the operation and the citizens of both countries, especidly
during thistime of heightened awareness due to the September 11 attacks.

Andyss of the invocation of the nationd security exception contained in other tregties
demondtrates that the UC' s nationd security interests are compelling. Sandia s concern that the nationa
security exception is overly broad is misconstrued because the UC is clearly acting within the bounds of
the exception. A clear and present danger upon the western world and its nuclear facilities has surfaced
gnce the September 11 terrorist attacks. Therefore, it isimperative that the UC acts quickly to take the
HEU out of the hands of an ungtable country like Tuvastan. Foreign policy is not what drivesthe UC's
refusdl to draft an EIA, but its respongibility to protect its citizens and its sovereignty.

A. The Language Of Paragraph 8 Is A Mandatory Protection Of A Nation's Sovereignty,
And Not Permissive And/Or Conditiond.

It isthe UC'sright to bypass the EIA requirement of the Espoo Convention due to its national
security concerns. Article 2, paragraph 8 of the Espoo Convention states:

[t]he provisons of this Convention shall not affect the right of Parties to implement

nationa laws, regulations, administrative provisons or accepted legal practices

protecting information the supply of which would be prgudicid to industria and

commercid secrecy or nationd security. (Emphasis added).

The exception grants a nation the right to consider both its monetary and security interests before

agreeing to abide by the EIA requirements of the Espoo Convention. The drafters chose language



mandatory in nature, diminating the ability of other nations to second-guess anation’s decison to
redrict avalable information.
When anationd security exception is provided for in atreaty, it must be given equa weight with

the substantive portions of the treaty. In Military and Paramilitary Activities (Nicar. v. U.S.), 1986

1.C.J. 14 (June 27), this Court, when congdering the applicability of GATT’ s nationd security
exception, Stated:
[aln act cannot be said to be one cdculated to deprive atreaty of its object and
purpose, or to impede its due performance, if the possibility of that act has been

foreseen in the treaty itsdlf, and it has been expresdy agreed that the treaty ‘ shdl not
preclude the act, so that it will not congtitute a breach of the express terms of the

tregty.

The UC' sinvocation of the national security exception cannot be deemed contrary to the spirit
of thetreaty if it isinvoking an express provison of thetreaty. The exception language was not given
more or less weight than the substantive language by the treaty drafters. Because the treaty expresdy
provides for the protection of anation’s security interests, the UC has acted permissibly in refraining
from disclogng information through an EIA.

B. Nationa Security Exceptions In Other Treaties, Such ASGATT, Are Smilar To
Espoo’'s Exception And Would Exempt UC From Drafting An EIA.

The utilization of the exception in the context of other internationa treaties shows that the UC's
decison is clearly protected. Among the many internationa agreements that contain the exception is
GATT. Generdly, the purpose of GATT isto breskdown politica barriers to promote free trade.
Article 21 of GATT, the nationa security exception, states that:

[n]othing in this Agreement shal be construed (@) to require any contracting party to

furnish any information the disclosure of which it consders contrary to its essentia
Security interedts....



Due to the extensive reliance on Article 21 by those nations who signed GATT, there has been much
discussion of the vdidity of GATT’ s nationd security exception.

Generdly, the nationd security exception isinvoked at the nation’s discretion. Due to the broad
discretion that a nationa security exception givesto anation, this Court and the interngtiond community

frowns upon a nation’s “ cowboy behavior” in utilizing the exception. Rg Bhaa, Nationa Security and

International Trade Law: What the GATT Says and What the U.S. Does, 19 U. Pa. J. Int’'| Econ. L.

263, 273 (Summer 1998). When determining the validity of the reliance on Article 21, this Court has
utilized atwo-part test: 1) whether the risks run by the security interests are reasonable, and 2) whether
the measures presented as being designed to protect these interests are not merely useful but necessary.

Military and Paramilitary Activities, 1986 1.C.Jat 117, 136. A nation will satisfy such atest if it can

demondtrate that the perceived threet is, “a credible threat judged from the objective standpoint of a
reasonable, smilarly-stuated government, coupled with the articulation of specific types of
dangers...and not [anation’s| unduly restrictive self-defense argument....” Bhda, supra, at 275.
Despite the broad discretion granted by the exception, if this Court is guided by the criteria
espoused by various scholars, it should still deem the UC' s actions acceptable. In the context of the
GATT exception, severd criteriawill be consdered, including: 1) respecting the rights of sovereignty
and nonintervention; 2) condderation of relative impact; and 3) the likelihood of success. Wedey A.

Cann, Jr., Creating Standards and Accountability for the Use of the WTO Security Exception: Reducing

the Role of Power-Based Rdations and Establishing a New Baance Between Sovereignty and

Multilateralism, 26 Yde J. Int'l L. 413 (Summer 2001). When met, these criteria reflect “ substantia

and quite encompassing decison-making process.” 1d. at 438.



1 The UC' srefusd abide by the requirements of the Espoo Convention, thereby
releesing sendtive information, is reasonable and necessary to protect against an
attack on its citizens.

The UC’ s use of the nationa security exception is both reasonable and necessary to protect its
security interests at home. This Court laid down the reasonable and necessary test in Military and

Paramilitary Activities, (Nicar. v. U.S)) 1986 1.C.J. 14. Inthat case, the United States imposed an

embargo on Nicaragua in order to facilitate the overthrow of the current Nicaraguan government. 1d.
Nicaragua than chdlenged the embargo, arguing that the United States was violating GATT. 1d. at 18.
The United States judtified its actions based on GATT’ s national security exception. Id. at 23.

This Court held that the actions of the United States were not justified, because they were not
necessary to the security interests of the nation. 1d. a 141. The attacks on Nicaraguan ports and ail
facilities by the United States were not shown to have adirect causd link to the interests of the United
States and its people.

The threat to the UC isdiss milar to that of the United States in Military and Paramilitary

Activities The actions taken by the UC are reasonable conddering the rdaively minima impact the
nondisclosure will cause, especidly when compared to the United States' nation-wide embargo placed
upon asmdl country like Nicaragua. Furthermore, the UC's actions provide direct safety to those
citizens on home soil. The threet that the UC looks to protect is not in other country, but within its

borders. The UC istaking steps that are objectively necessary to ensure the safety of its citizens.

2. The decision of the UC conformsto the purpose of the nationa security
exception because it conformsto the principles of internationa law by having no
impact on other nations sovereignty and it has a high likelihood of success.



The UC's actions were the target if what the tregty drafters intended when including the nationd
Security exception in the Egpoo Convention.  Although the exception has been subject to abuse in the
GATT context, the UC's security interests are vaid, necessary, and redl. By invoking the exception,
the UC has at dl times: 1) respected Sandia s right of sovereignty and nonintervention; 2) consdered its
relaive impact on Sandia; and 3) weighed its decison to invoke the exception with its likelihood for
SUCCESS.

Sandid s sovereign rights will not be affected by the UC' s utilization of the exception. Sandia
has dready had the opportunity to participate in the siting and congtruction plans of the Chdlystone
facility. By keeping information about the HEU transport confidentid, the UC is not interfering with
Sandid s sovereignty, but, in fact, it isindirectly protecting it by thwarting a devadtating terrorist atack.

Further, the prior EIA of the Chellystone facility provided Sandiawith dl of the information that
it should deem rdevant to itsinterests. Therefore, any information withheld by the UC will have minima
impact on Sandia sinterests. The minima impact on Sandia must be compared to the benefit that
nondisclosure entails. The UC and the rest of the Western world must be on extremely high dert for the
unconventiona threats now posed by terrorists. An impoverished and unstable nation, Tuvastan may be
unable to prevent the sde of itsHEU to arogue nation. Instead, with the operation undertaken by the
UC, the HEU will bein safe hands. Any delay caused by the requirement to conduct an EIA could
prove too costly for the UC and the rest of the world.

The threat of such rogue states obtaining HEU as wdll as any nuclear facilities being targets to
such attacks forces the UC to place its nationa security concerns above to any EIA requirement.
Although mindful of the concerns of the Sandian government and its people, the decison to bypass the

EIA requirement is ultimately at the discretion of the UC. The environmenta impact of the Chdllystone



facility has dready been consdered by the UC asis evidenced by the EIA dready conducted. The UC
is disregarding the concerns of the Sandian government, but a direct threet to the UC people must take

precedence over dl other concerns, especidly in the light of the exigency of the Situation.



1. THE UNITED COMMONWEALTH NEITHER NEEDS TO CONDUCT A NEW
ENVIRONMENTAL IMPACT ASSESSMENT NOR ENTER INTO NEGOTIATIONS
WITH THE REPUBLIC OF SANDIA REGARDING THE CONTINUED OPERATION
OF THE CHELLYSTONE FACILITY AND THE PROPOSED SHIPMENTS OF
HIGHLY ENRICHED URANIUM.

Internationd environmentd law isarapidly evolving cresture. Thousands of bilaterd and
multilaterd treeties have been negotiated and adopted in just afew short decades, making compliance
with each applicable covenant an oneroustask. Neverthdess, it isthe goa of the United
Commonwedlth to abide by the agreementsto which it is a party and to respect and protect the globa
environment.

A. The United Commonwedth Is Under No Duty To Further Negotiate With The

Republic Of Sandia Or Conduct A New Environmental Impact Assessment According
To The Convention On Environmental Impact Assessment In A Transboundary

Context, The Convention On Biologicd Diversty Or The United Nations Convention
On The Law Of The Sea

The UC made every effort to involve the Republic of Sandiaiin the Sting and congtruction of the
Chelystone blending facility while dso atempting to balance that involvement with the exercise of
nationd sovereignty. In addition, the UC' s decison not to involve Sandiaiin the trangportation of HEU
from Tuvadtan isjudtified by both the invocation of nationd security and the terms of tregties to which
both nations are parties, specificdly, the Egpoo Convention, the Convention on Biodiversty, and the
Convention on the Law of the Sea, the texts of which each support the UC's defense againgt Sandia’s
accusations.

1 The Convention does not require the UC to conduct a new Environmental
Impact Assessment to consider the shipment of the highly enriched uranium
from Tuvadtan.

The Espoo Convention outlines the procedures and dispute resolution process involved in

conducting Environmental Impact Assessments. Having entered into effect on September 10, 1997,



one month after operations began at the Chellystone facility, its regulations were not binding on the UC
a the time the facility was built and remain unenforcesble for the cortinued operations of the facility.?
However, should this Court find that retroactive application is gppropriate, it should be noted that the
UC complied with its obligation to conduct an initid EIA, but under these circumstances, the
trangportation of HEU fals outside of ESpoo’s scope.

a. The United Commonwealth fulfilled it obligations under Espoo by
conducting the original Environmental Impact Assessment.

Article 2 of the Espoo Convention makes clear that its textud provisons are to be gpplied to
only those proposed activities that are either explicitly listed in Appendix | or that the parties have
agreed are “likdy to cause a significant transboundary impact and thus should be treated asif...they
were so listed.” Espoo Convention, supra, art. 2, 11 4-5, 30 [.L.M. 800. Among the listed activities
are “[i]ngallations solely designed for the production or enrichment of nuclear fuels, for the reprocessing
of irradiated nuclear fuels or for the storage, disposal and processing of radioactive waste.” 1d., App. |,
13, 301.L.M. 800. Although the activitieslisted in Appendix |, paragraph 3 do not unequivocdly
include down-blending processes, it may be inferred from the phrase “reprocessing of irradiated nuclear
fuds” Acting on this broad interpretation, the United Commonwedth voluntarily conducted an
Environmenta Impact Assessment for the siting and congtruction of the Chellystone facilities. The
requirements of Espoo were followed in so much as the United Commonwed th conducted the EIA
prior to the fina decison to undertake the congtruction of the Chellystone facility. 1d., art. 2, 13, 30

I.L.M. 800. Also, in conducting the EIA, the United Commonwedth alowed the Sandian government

2\/ienna Convention on the Law of Treaties, Article 28 states “ Unless a different intention appears from the treaty or
is otherwise established, its provisions do not bind a party in relation to any act or fact which took place or any
situation which ceased to exist before the date of the entry into force of the treaty with respect to that treaty.”
Vienna Convention on the Law of Treaties, entered into force January 27, 1988, art. 28, 1155 U.N.T.S. 331.



“an opportunity to the public in the areas likely to be affected to participate in relevant environmenta
impact assessment procedures...” in compliance with Article 2, paragraph 6. 1d., art. 2, 16, 30 1.L.M.
800.

Even though the UC conducted the assessment, there is no duty for the UC to follow the

suggestions proposed in the report. John H, Knox, The Myth and Redlity of Transboundary

Environmenta Impact Assessment, 96 Am. J. Int’l L. 291, 304 (April 2002). Espoo only provides

procedurd requirements and stops short of posing any substantive obligations. The United
Commonwedlth conducted the EIA according to the provisons of the Espoo Convention but has no
duty, under this convention, to consider the objections included in the assessment made by the Republic
of Sandia
b. The United Commonwealth is not obligated to conduct a second
Environmental Impact Assessment taking into consideration the
shipment of highly-enriched uranium because it is neither a major
change in operation nor isit an activity listed in Appendix | of
Espoo.

The shipment of HEU to the Chellystone facility is not a“mgor change’ to the activities of the
facility nor isit alisted activity under Appendix I, either of which would possibly require a second EIA.
Article 1, paragraph 5 of the Espoo Convention specifies that any mgor change to ongoing activitiesis
a0 regulated and subject to conaultation with the potentidly affected State. The shipment at issue

cannot congtitute amgor change in the activity because transportation of HEU has been part of

Chellyston€e s operations from the beginning. The sole difference between this shipment and the
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trangportation of 25 metric tons of HEU aready isits source. However, under GATT, the source of the
material should not be considered in determining that it isamajor change to operatiors.

The shipment of HEU to the Chellystone facility is not an activity listed in Appendix I, which
would require asecond EIA, asif it were abrand new project. Appendix | only consdersingalations
for the production or enrichment of nuclear fuds, the reprocessing of irradiated nuclear fuds and the
storage, disposal and processing of radioactive waste. The shipment of HEU does not fdl into elther of
these options because Chellystone does not produce or enrich fue, in fact, down-blending isthe very
opposite of enrichment nor has the HEU being accepted been irradiated yet, and findly, neither HEU
nor LEU is considered waste.

When an activity isnot listed in Appendix I, but a Party is concerned thet it may cause
transboundary pollution, the Convention provides for limited means of treating the activity asif it were

listed in Appendix |. Kevin R. Gray, Internationa Environmental Impact Assessment: Potentid for a

Multilatera Environmentd Agreement, 11 Colo. J. Int’l. L. & Pol’y 83, 101 (Winter 2000) (“Where a

project does not fall under the projects enumerated in Annex |, an affected party can require an EIA if
the project may cause sgnificant adverse transboundary impact.”).
Article 2, paragraph 5 of the Espoo Convention states:

Concerned Parties shdl, a the initiative of any such Party, enter into discussons
on whether on or more proposed activities not listed in Appendix | isor are likely to
cause adgnificant adverse transboundary impact and thus should be treated asiif it or
they were so listed. Where those Parties so agree, the activity or activities shal be
thustreeted. Generd guidance for identifying criteriato determine Sgnificant adverse
impact is set forth in Appendix I11.* (Emphasis added).

% Discriminating against a product based solely onitsorigin is prohibited under GATT, Article 11, paragraph 4.
Accordingly, the HEU from Tuvastan and the HEU from the UC should “ be accorded treatment no less favorable
than that accorded to like products of national origin in respect of all laws, regulations and requirements affecting
their internal sale, offering for sale, transportation, distribution or use.” GATT, supra, art. 3, 14, 55 U.N.T.S. 194.

* Appendix |11 reads:
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The requirement is that the parties must agree that the activity should be trested asiif lised in
Appendix I. When determining whether the proposed activity would have transboundary impact the
criteriain Appendix I11 isuseful but not dictating. Not only isthe language of Appendix 111 permissve,
explaining that the concerned Parties“may condder” the listed factors in determining the likelihood of
ggnificant adverse impact, but there is no contingency guaranteeing agreement in the case of a daemate,
whichisdl but inevitable. The disagreement is turned over to an inquiry commission but ultimately the
parties have to come to an agreement. Gray, supra, a 101. The requirement for such trestment has not
been met in this case and consequently it is not necessary to treat the shipment of HEU asif it were
listed.

In complying with the stipulations of ESpoo, the United Commonwedlth and the Republic of
Sandia attempted negotiations concerning the shipment of the HEU but an agreement was not reached.
Thereis no requirement in ESpoo demanding an agreement be reached; therefore, the UC has no further
duty to consult with Sandia.

2. The United Commonwedth satisfied the requirements of the Convention on
Biologica Diversty because an Environmental Impact Assessment would be

In considering proposed activitiesto which Article 2, paragraph 5, applies, the concerned Parties may consider
whether the activity is likely to have asignificant adverse transboundary impact in particular by virtue of one or more
of the following criteria.

(@) Size: proposed activitieswhich are large for the type of the activity;

(@) Location: proposed activities which are located in or close to an area of special environmental sensitivity or
importance (such as wetlands designated under the Ramsar Convention, national parks, nature reserves,
sites or special scientific interest, or sites of archaeological, cultural or historical importance); also, proposed
activitiesin locations where the characteristics of proposed development would likely to have significant
effects on the population;

(a) Effects: proposed activities with particularly complex and potentially adverse effects, including those giving
rise to serious effects on human or on valued species or organisms, those which threaten the existing or
potential use of an affected area and those causing additional loading which cannot be sustained by the
carrying capacity of the environment.

The concerned Parties shall consider for this proposed activities which are located close to an international frontier
aswell as more remote proposed activities which could rise to significant transboundary effects far removed from the
site of development.




ingppropriate congdering the circumstances and the shipment of highly-enriched
uranium is not likely to have a sgnificant adverse effect on biologica diversty.

Asthetitle indicates, the Convention on Biologica Diversity, adopted in Rio de Janeiro in 1992,
focuses on “the conservation of biologica diverdty, the sustainable use of its components and the fair
and equitable sharing of the benefits arising out of [itg] utilizetion.” Convention on Biologica Diversty,
concluded at Rio de Janeiro Jun. 51992, art. 1, 311.L.M. 818. Sandiawould remind the UC of its
duties under Article 14 of this convention, but the fact is thet the UC has heeded the call of the drafters
by complying with each applicable directive® At thistime, an EIA regarding the shipment of HEU is
inappropriate and therefore the UC is not compelled by the Convention on Biologica Diversty to
perform such afunction.

The Convention on Biodiversity calsfor theintroduction of appropriate procedures including an
EIA for proposed activities thet are likely to have sgnificant adverse effects on biologica diversty.
Here, naither the continued operation of the Chellystone facility nor the shipment of HEU islikely to
have sgnificant adverse affects on the biologica diversity of the area. Furthermore, the Convention on
Biodiversaty specificaly recognizes that each participating nation has its own set of environmenta laws
that it is entitled to observe and that sovereignty plays alarge, and appropriate role in internationa
palitics. Seeld., pmbl., para. 4; Id., art. 3. Thisisevidenced by the fact that the entire article and the

duties discussed therein are qudified. Contracting parties are required to abide by the requirements “as

® Article 14 of the Convention on Biological Diversity is entitled“ Impact Assessment and Minimizing Adverse
Impacts’ and explains the procedure that a Party of Origin should follow in proposing an activity that islikely to have
asignificant adverse effect on biodiversity.
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far as possble and as appropriate.” That caveat applies not only to Article 14 and EIAS, but a Party’s
duty to cooperate with other nations under Article 5 aswell.®

Specificdly, it should be noted thet, Article 14's duty to involve the potentidly affected publicin
the EIA isexplictly at the discretion of the Party of Origin aswell. Again, the Convention on
Biodiversity callsfor such action only where it is appropriate.” In this case, involving the public in the
decision to ship HEU from Tuvastan would cregte just the problem that Sandia seeksto avoid. Making
it known that HEU was going to be shipped, and publicizing the methods and routes of shipments,
would make it much eader for that information to fall into the wrong hands, i.e. those rogue nations of
terrorids, thereby making interference with or hijacking of the transport vehicle amore likely
occurrence. Thisincreases the possibility of consequences much worse than transboundary pollution.
By redtricting access to the information of shipment, the UC isfulfilling its duty to protect the globa
environment.

3. The UC was not obliged to notify Sandia of the shipment under the United
Nations Convention on the Law of the Sea because notification was not
practicable under the circumstances.

“Article 206 of the United Nations Convention of the Law of the Sea cdls for an assessment of
activities that have potentid effects on the marine environment.” Gray, supra, at 91-92. While this
obligation might initidly sound non-discretionary, it is qudified with the phrase, “asfar as practicable.”
United Nations Convention on the Law of the Sea, concluded at Montego Bay December 10, 1982,

at. 206, 211.L.M. 1261 [hereinafter UNCLOS]. Even the requirementsin Article 204, governing the

monitoring of the risks of pollution contains permissive language by only requiring what is practicable.

® Article 5 statesin pertinent part: “ Each Contracting Party shall, as far as possible and as appropriate, cooperation
with other Contracting Parties directly....”
T« .and, where appropriate, allow for public participation in such procedure.”
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1d., at. 204. Thisdemondrates the drafters intent to build flexibility into the agreement by alowing
Parties to assart date sovereignty when necessary. The UC decided that sharing the informetion at
issue was not practicable because such action would have increased an aready unacceptable threat of
grave destruction. The UC was fully within its rights under UNCLOS when it evauated this ddicate
gtuation and used its discretion in keeping the information at issue confidentid. The UC fulfilled its
obligations under the dtrict interpretation of the convention without compromising spirit of the agreement.
B. The Continued Operation Of The Chdllystone Facility And The Continued Shipment Of

Highly Enriched Uranium Do Not Violate The United Nations Convention On The Law
Of The Sea Or The Precautionary Principle.

1 The United Commonwedth is not violating the United Nations Convention on
the Law of the Sea because Sandiais concerned only about amere risk of
environmental harm which is not equivdent to actud environmenta harm or
damage, a requirement under the Convention.

While UNCLOS has severd provisons concerning the pollution of the marine environment, they
uniformly maintain thet eates are to “prevent, reduce and control pollution.” 1d., art. 194 11 1, 4, arts.
195, 196. The Convention requires there be some actud threat of pollution not a mere threat of
pollution risk. Article 194, paragraph 1, requires states to take al measures necessary to prevent,
reduce and control pollution of the marine environment. If thiswere to be read literdly, there would be
aprohibition on any activity that posed the dightest risk. The drafters could not have had intended this
effect because it is contrary to other notions in the Convention such as encouraging navigation in
territorial waters. Instead of cresting aworking set of rules, thiswould just prohibit activitiesin the sea,
probably not, what the drafters had in mind.

Article 194, paragraph 4, sates effectively the role disputing States are to play when in conflict.

When a Staeisin the pursuance of their duties under this Convention, other States are to “refrain from
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unjustifigble interference with activities carried out by” the State. 1d., art. 194, 4. In our Stuation, the
UC hasaduty to prevent, reduce and control pollution and Sandia has a companion duty not to
“unjudtifiably interfere” The UC has shown by its voluntarily suspending operations a the facility for
safety condderations and maintaining the confidentidity of the of the shipment to prevent widespread
environmenta destruction its dedication to preventing, reducing and controlling pollution.

2. Because the precautionary principle is only “soft law” and has not reached the
datus of customary internationa law, the United Commonwedth is not bound
by the concegpt.

At its broadest interpretation, the precautionary principle “declares that where potential adverse

effects not fully understood, the activities shall not proceed.” Christopher Stone, IsTherea

Precautionary Principle?, Envt’l L. Rep. 10790 (July 2001) (interna quotations omitted). Because the

mgority of nations do not adhere to this principle widely and is it not practiced by nations out of legal
obligation, it isonly anon-binding internationa principle and has not yet become customary internationd
law. For agenerd principle to gain acceptance as customary internationa law, atwo-prong test,
congsting of a subjective and an objective prong, must be satisfied. To satisfy the objective part of the
test, the precautionary principle must be practiced by alarge number of states often evidenced by
diplomatic correspondence or domestic legidation. The subjective part of the test requires that these
nations practice the principle out of legd obligation and not because they think it isthe right or mord

thing to do. To egtablish thisthe principle must be uniform and congstent and have a sgnificant

duration. David Hunter, et d., Internationa Environmenta Law and Policy, pp. 311-12 (2d ed. 2001).
The precautionary principle has not become custom internationd law predominantly because the
subjective part of the test has not been satisfied. What makes the precautionary principle troubling isits

inconastency and lack of uniformity. The varying language used to expressthe principle in different
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agreements has caused its gpplication to become unpredictable. Stone, supra, at 12. Principle 15 of
the Rio Declaration, for instance, requires “full scientific certainty” of al consequences before an activity
isto be carried out. Following this requirement would prohibit dmost any type of development because
when embarking on any new project full scientific certainty isvirtudly impossble. 1d. a 1. Surely, the
Parties to the Rio Declaration did not want to prohibit all development especiadly consdering that the
drafters carefully included sustainable devel opment language that requires a baancing between
environmental concerns and developmental concerns. There are endless examples of how agreements
divergein ther explanation and gpplication of the principle. James E. Hickey, Refining the

Precautionary Principlein International Environmental Law, 14 Va. Envitl. L.J. 423, 431-438 (Spring

1995). Due to the great incond stencies among the various international documents, nations have had to
interpret the meaning based on the facts of individual circumstances, which has created further

discrepancy. Internationa Environmental Law Anthology 22 (Anthony D’ Amato and Kirsten Engdl

eds., 1996).
Although, the precautionary principleis not consdered cusomary internaiond law, the
commentators have desgnated it a pecid place in internationd law, asillustrated in the Bluefin Tuna

Cases. Southern Bluefin Tuna Cases (New Zealand v. Japan), 38 |.L.M. 1624, 1641 (1999). In that

case, the court said that while it cannot be disputed that the precautionary principle has been accepted
for internationd action, it cannot be said that “customary internationa law recognizes a precautionary
principle’ and that “no authoritative judicia decision unequivocaly supportsthe notion.” 1d. at 1641.
Since there is not a uniform concept of the precautionary principle, it isafar stretch to say thet it has
developed into customary internationa law. Although genera principles may have an impact on

internationd law, they do not carry the weight and binding ability of cusomary law. Therefore, sincethe
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precautionary principle is not to be considered customary internationd law it is not binding on the UC.
The UC had no obligation to atempt to conform to a generd principle of internationd law thet is racked

with contradictions and leadsto illogical conclusions.
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CONCLUSIONSAND PRAYER FOR RELIEF

In consderation of the aforementioned, the United Commonwed th respectfully requeststhis
Honorable Court to:
1) declar e that the Court does not have jurisdiction to decide thisissue of nationa
security; and,
2) declar e that the United Commonwedth has conducted al the necessary environmental

impact assessments required by it under the gpplicable internationd treaties.

Respectfully Submitted,

s

Agents for the United Commonwedth

19



AFFIDAVIT

We have read the Rules of the Internationa Environmental Moot Court Competition. Our memoria
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