THREE RING CIRCUS: THE SUPREME COURT
BALANCES INTERESTS

Thomas C. Marks, Jr.*

PREFACE

The reader should understand that there has been no attempt to
include in this Article every element of the United States Constitu-
tion to which the suggested balancing of interests might apply, nor
has an attempt been made to include every possible permutation of
the applicable test in those constitutional provisions that are dis-
cussed. The intent of this Article is merely to suggest with a reasona-
ble degree of sophistication that there is a common thread, indeed a
relatively thick one, that runs through the Supreme Court’s attempts
to harmonize government power with constitutional limits on that
power. Also, the relatively clearer examples of the balancing of inter-
ests approach were by design given less attention than the more com-
plex ones without regard to their importance in United States Con-
stitutional law. One example of this is the relatively small amount of
space devoted to the compelling governmental interest test in the
equal protection analysis.

In this rather “broad brush” approach, one draws upon so much
accumulated knowledge that it would not be possible to give all the
credit that is due. Therefore, I’ll leave it at this. My thanks are ex-
pressed to my federal constitutional law teachers, Dr. Marian Irish at
Florida State University, Professor Everett Cushman at Stetson Uni-
versity College of Law and Dr. Ernest Bartley at the University of
Florida. My thanks also to all the authors of casebooks that I have
used both as a student and a teacher. Finally, to all my constitutional
law students, my appreciation for their participation in what is and
was a joint learning process.

I must also say a heartfelt “thank you” to my research assistants,
Lori Rosen and Chris Frey and to the Law Review Editors for their
valuable assistance.

INTRODUCTION

The federal Constitution serves four basic purposes. First, it is a
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grant of power to the federal government.! Second, it is a limitation
on the means by which the granted powers may be exercised.? Third,
the federal Constitution is a limitation on the inherent powers of the
several states by virtue of powers granted exclusively to the federal
government.® Fourth, the federal Constitution is a further limitation
on inherent state power where, in contrast to the third purpose
above, it is an explicit limitation on that power.* In addition to these
four basic types of constitutional provisions, which encompass only
governmental activity, in at least one instance the federal Constitu-
tion is also a limitation on the private sector.®

1. “[The federal] government is acknowledged by all to be one of enumerated powers.
The principle that it can exercise only the powers granted to it . . . is now universally admit-
ted.” McCulloch v. Maryland, 17 U.S. (4 Wheaton) 316, 405 (1819). “The powers delegated by
the proposed Constitution to the Federal Government are few and defined.” The Federalist No.
45 (J. Madison). Consider U.S. ConsT. art. 1, § 8 which grants certain specific powers to Con-
gress including the regulation of commerce among the states and the waging of war,

2. Consider U.S. ConsT. amend. IV, by way of example, which prohibits the federal gov-
ernment from engaging in unreasonable searches and seizures. This, even though unreasonable
searches would, without a doubt, be useful in the furtherance of many of the delegated powers.

3. The power to wage war is solely a federal power. “Undoubtedly, the United States can
declare war and it, not the States, has the power to raise and maintain armies.” Gilbert v.
Minnesota, 254 U.S. 325, 328-29 (1920). See also U.S. Const. art. I, § 10 which in pertinent part
reads, “No State shall, without the consent of Congress, . . . engage in war, unless actually
invaded, or in such imminent danger as will admit of no delay.” However, a state “has [the]
power to regulate the conduct of its citizens and to restrain the exertion of baleful influences
against the promptings of patriotic duty to the detriment of the welfare of the Nation and
State.” 254 U.S. at 331. The federal government can, by legislation, preempt this latter power.
See Pennsylvania v. Nelson, 350 U.S. 497 (1956).

The power to regulate commerce among the states is, on the other hand, only an exclusive
federal power to the extent that Congress or the judiciary wish it to be so. Congress can make
the commerce power exclusive to the extent it wishes by preempting the operation of the state’s
inherent police power when it bears on commerce among the states. Compare Edgar v. MITE
Corp., 457 U.S. 624 (1982) to CTS Corp. v. Dynamics Corp. of Am., — U.S. _, 107 S. Ct. 1637
(1987). In the absence of congressional preemption, a court can find that the operation of the
Commerce Clause in its “dormant state” (it was thus first described by Chief Justice Marshall
in Wilson v. The Blackbird Creek Marsh Co., 27 U.S. (2 Peters) 245, 252 (1829)) precludes the
exercise of a state’s police power to the extent that it unduly burdens commerce among the
states. See, e.g., Pike v. Bruce Church, Inc., 397 U.S. 137 (1970).

4. The best example of this sort of limitation on state power in the Constitution provides
that “[n]o State shall make or enforce any law which shall abridge the privileges or immunities
of citizens of the United States; nor shall any State deprive any person of life, liberty, or prop-
erty without due process of law; nor deny to any person within its jurisdiction the equal protec-
tion of the laws.” U.S. Const. amend. XIV, § 1.

5. The best, and perhaps only, example of this sort of federal constitutional limitation is
U.S. ConsT. amend. XIII, § 1, which provides that “Neither slavery nor involuntary servitude,
except as a punishment for crime whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.” As described in The Civil
Rights Cases, 109 U.S. 3, 20 (1883), “[T}he amendment is not a mere prohibition of State laws
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The reader will have noted that, apart from the first purpose
listed above and the reach of one provision into the activities of the
private sector, the federal Constitution serves the sole function of
limiting government. Some provisions limit the federal government
alone.® Others limit the state governments alone.” Yet other provi-
sions limit both the federal and state governments.® Almost none of
these governmental limiting provisions is considered absolute® de-

establishing or upholding slavery, but an absolute declaration that slavery or involuntary servi-
tude shall not exist in any part of the United States. Thus, [u]nder the Thirteenth Amend-
ment, . . . legislation, so far as necessary or proper to eradicate all forms and incidents of
slavery and involuntary servitude, may be direct and primary, operating on the acts of individ-
uals, whether sanctioned by State legislation or not, . . . .” 109 U.S. at 23. This authority to
legislate is, of course, predicated on U.S. Const. amend. XIII, § 2 which provides that “Con-
gress shall have power to enforce this article by appropriate legislation.” Thus, the Supreme
Court in Jones v. Alfred H. Mayer Co., 392 U.S. 409 (1968), after referring to the language from
The Civil Rights Cases quoted above, said, “Thus, the fact that [42 U.S.C.] Section 1982 oper-
ates upon the unofficial acts of private individuals, whether or not sanctioned by state law
presents no constitutional problem.” 392 U.S. at 438.

The United States Supreme Court in Patterson v. McLean Credit Union, _ U.S. _, 108 S.
Ct. 1419 (1988) requested the parties to brief and argue the issue of whether that Court’s inter-
pretation of 42 US.C. § 1981 (a companion of Section 1982 and also predicated on the thir-
teenth amendment) should be reconsidered. However, it is not likely that such reconsideration
would extend to the question of the thirteenth amendment’s reaching the private sector.

6. The Bill of Rights (US. ConsT. amends. I-X) limits only the federal government and
not the states. Barron v. Baltimore, 32 U.S. (7 Peters) 243 (1833). Of course, most of the spe-
cific limitations found in the Bill of Rights have been applied to the states by incorporation
into the meaning of the words “due process of law” found in U.S. Const. amend. XIV. See, e.g.,
Duncan v. Louisiana, 391 U.S. 145 (1968) which incorporated the right to trial by jury in crimi-
nal cases.

7. See, e.g., US. ConsT. art. I, § 10:

No state shall enter into any Treaty, Alliance or Confederation; grant letters of

Marque and Reprisal; coin Money; emit Bills of Credit; make any thing but gold and

silver Coin a Tender in Payment of Debts; pass any Bill of Attainder, ex post facto

Law, or law impairing the Obligation of Contracts; or grant any Title of Nobility.

Of course, some of these activities are also forbidden to the federal government elsewhere
in the Constitution. U.S. ConsT. art. I, § 9 provides that the federal government shall enact no
bill of attainder or ex post facto law. See also supra text at note 4.

8. US. ConsT. amend. XV, § 1 provides that “The right of citizens of the United States
to vote shall not be denied or abridged by the United States, or by any State, on account of
race, color, or previous condition of servitude.”

9. There is, however, good reason to believe that the constitutional guarantee against
compelled self-incrimination (U.S. ConsT. amends. V, XIV) is absolute or virtually so. As de-
seribed in Kastigar v. United States, 406 U.S. 441 (1972) it applies “in any proceeding, civil or
criminal, administrative or judicial, investigatory or adjudicatory; and it protects against any
disclosures that the witness reasonably believes could be used in a criminal prosecution or
could lead to other evidence that might be so used.” 406 U.S. at 444-45. The Supreme Court
held in Kastigar that “immunity from use and derivative use is coextensive with the [guarantee
against compelled self-incrimination].” Id. at 458. Therefore, testimony compelled after the
grant of such immunity can hardly be considered to make the guarantee anything less than
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spite the fact that some are written in absolute terms.®

For those constitutional limiting provisions that are not absolute,
the application of the limitation must, perforce, be determined by
balancing the general interest protected by the limitation against the
interest served by the act of government that is alleged to violate
that limitation. When that limitation is substantive rather than pro-
cedural'* the balancing test used by the Supreme Court is remarka-
bly similar over a whole spectrum of constitutional limitations. It is
the intent of this Article to discuss these similarities in the operation
of the following substantive constitutional provisions: the dormant
Commerce Clause,'? the Contract Clause,'® equal protection and sub-
stantive due process,** and freedom of expression.’® This suggested

absolute. It can be argued that in recent years the courts have actually created exceptions. A
closer examination will reveal that these exceptions were to the extension of the guarantee
created by the Supreme Court in Miranda v. Arizona, 384 U.S. 436 (1966) and not to the actual
rule itself. For example, in New York v. Quarles, 467 U.S. 649 (1984) the Supreme Court held
that “[t]he prophylactic Miranda warnings therefore are ‘not themselves rights protected by
the Constitution but [are] instead measures to insure that the right against compulsory self-
incrimination [is] protected.’ [Case citation omitted.}” 467 U.S. at 654. Thus, in Quarles, an
unwarned admission was held to be admissible because the question that prompted it was dic-
tated by emergency circumstances. No actual testimonial compulsion occurred.

10. For example, the guarantee of a jury trial in criminal cases is expressed in absolute
terms. U.S. ConsT. amend. VI provides in pertinent part that “In all criminal prosecutions the
accused shall enjoy . . . an impartial jury.” In Duncan v. Louisiana, 391 U.S. 145 (1968), in
spite of the absolute language “all criminal prosecutions,” the Supreme Court held “no consti-
tutional doubts about the practices, common in both federal and state courts of . . . prosecut-
ing petty crimes without extending a right to jury trial.” Id. at 158.

11. The difference between procedural and substantive constitutional limitations can be
illustrated by this example. A state legislature enacts a law that prohibits the use of portable
flashing signs and makes the violation of the ordinance a misdemeanor. A procedural limitation
would concern itself with the manner in which an alleged violator was charged, tried, convicted,
and punished. A substantive limitation would concern itself with whether the government's
need to ban the signs outweighed the burden that such a ban would place on the rights of the
person protected by that substantive constitutional limitation. See Marks, Mr. Joseph Lochner
and the Social Contract, 12 OkrA. City U.L. Rev. 709 (1987).

12. “The Congress shall have power . . . [t]o regulate Commerce . . ., among the several
States.” US. Consr. art. I, § 8. It will be recalled that the concept of a dormant commerce
clause and the use of the word itself in that context originated, apparently, with Chief Justice
John Marshall. See supre note 3.

13. See supra note 7.

14. “No person shall . . . be deprived of life, liberty, or property without due process of
law.” US. Const. amend. V. “[N]or shall any state deprive any person of life, liberty, or prop-
erty without due process of law; nor deny to any person within its jurisdiction the equal protec-
tion of the laws.” U.S. ConsT. amend. XIV.

15. “Congress shall make no law . . . abridging the freedom of speech, or of the press; or
the right of the people peaceably to assemble, and petition the government for a redress of
grievances.” U.S. ConsT. amend. I. This protection has been extended to include actions by the
states. Cantwell v. Connecticut, 310 U.S. 296, 303 (1940).
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analytical framework is not, however, necessarily limited to these
constitutional provisions.!®

AN ANALYTICAL APPROACH IN OVERVIEW

Before beginning the discussion of the balancing of interests in
the subject areas referred to above!” which, of course, is the raison
d’etre for this Article, the broader systematic approach of which the
balancing of interests is but one part should be sketched in over-
view.!® Although the balancing of interests is, to date, the usual basis
for the outcome in a given case, the other parts of the large system-
atic approach do play a part. This larger systematic approach can be
divided into three parts: constitutionality of the government’s pur-
pose, illogical means, and the balance of competing interests.

A. Constitutionality of the Government’s Purpose

The ultimate balancing of interests is a combination of the gov-
ernment’s purpose and the means used to achieve that purpose.®
Since the means the government selects will, almost without excep-
tion, have some negative impact on some rights or interests protected
by the federal Constitution, the purpose itself cannot be unconstitu-
tional. Put differently, the government may not set out to achieve a
purpose that in itself violates the constitution. There are relatively
few clear examples of a purpose that by its announced terms, appears
to be flatly unconstitutional.?®* One such example appears in United

16. Arguably, the balancing of interests analysis could also apply to other non-absolute
limitations on government found in the federal constitution. See, e.g., Nixon v. Administration
of Gen. Serv., 433 U.S. 425 (1977).

17. See supra text accompanying notes 12-15.

18. Much of this ground was plowed earlier in a law review article that Professor Mary
Greenwood and I wrote. Since it seems rather silly to plow the same ground over again, much of
what is discussed here will be to some extent repetitive of that earlier analysis. See Marks and
Greenwood, The Burger Court and Substantive Rights, An Analytical Approach, 57 U. DET. J.
Urs. L. 751, 756-61 (1980).

19. See infra text accompanying notes 44-45.

20. It has long been the author’s opinion that the analysis in the early racial classification
cases was faulty in this regard. What is without a doubt the leading case invalidating state
sponsored racial segregation, Brown v. Board of Educ., 347 U.S. 483 (1954), is not based on the
premise that there could not be a valid purpose supported by the means of school segregation,
but rather is based on the sociological impact of those means on black children. Surprisingly
enough, in the federal companion case, Bolling v. Sharpe, 347 U.S. 497 (1954) the Court, using
fifth amendment due process analysis does appear to reflect on the constitutionality of the
government’s purpose, but only in the limited context of necessarily defining the word “liberty”
which, along with “life” and “property” are the thresholds to the question of whether the due
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States Department of Agriculture v. Moreno.?* As Professor Mary
Greenwood and I earlier described it:22

The legislation denied the benefits of a food stamp program to “any
household containing an individual who is unrelated to any other
member of the household.”?® The extant legislative history indicated
that the purpose was to “prevent so-called ‘hippies’ and ‘hippie
communes’ from participating in the food stamp program.”? In the
language of the [systematic approach being discussed], the purpose
was “anti-hippie” and the means [used] to achieve it was the exclu-
sion of households of non-related persons from the program.

Unlike the reference to “purpose” in Bolling v. Sharpe,* the
Moreno Court left no doubt where it stood on the matter of an un-
constitutional purpose.

[I]f the constitutional conception of “equal protection of the laws”?®
means anything, it must at the very least mean that a bare congres-
sional desire to harm a politically unpopular group cannot constitute
a legitimate governmental interest. As a result, “[a] purpose to dis-
criminate against hippies cannot, in and of itself and without refer-

process guarantees have been adhered to. “Liberty . . . cannot be restricted except for a proper
governmental objective. Segregation in public education is not related to any proper govern-
mental objective.” 347 U.S. at 499-500. However, having said this much, the Court diluted the
value of its apparent recognition of the impossibility of any constitutional purpose supported
by the means of racial segregation in the public schools by reverting back to an impact of the
means type of analysis. “[A]nd thus [segregation] imposes on Negro children in the District of
Columbia a burden that constitutes an arbitrary deprivation of their liberty in violation of the
Due Process Clause.” 347 U.S. at 500. Put bluntly, if the Court really placed any significance on
its finding that there was “no proper governmental objective” there should have been no neces-
sity to find that the means, racial segregation, was arbitrary.

In any event, the author believes that there is support for the argument that not until
Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) was there a clear finding that only in
the rarest of cases can there be a constitutional purpose supported by a state selected means of
a racial classification. In Bakke, however, as to at least one of the four purposes enunciated by
the Regents for its racial two track admission system to one of its medical schools, the Court
was quite explicit as to the unconstitutionality of that purpose. “If petitioner’s purpose is to
assure within its student body some specified percentage of a particular group merely because
of its race . . . such a . . . purpose must be rejected . . . as facially invalid.” 438 U.S. at 307.
(Emphasis supplied).

21. 413 U.S. 528 (1973).

22, See supra note 18.

23. 413 U.S. at 529.

24. Id. at 534.

25. See supra note 20.

26. Since it is an activity of the federal government that was challenged in Moreno, the
Court must mean its conception of an equal protection “component” of the fifth amendment’s
due process clause. See, e.g., Thompson v. Mazo, 421 F.2d 1156 (D.C. Cir. 1970).
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ence to [some independent] considerations in the public interest,
justify the 1971 amendment.”’??

Therefore, there is precedent, even if not all that much, for iden-
tifying a governmental purpose as being unconstitutional and ending
the constitutional inquiry at that point.?®* However, as Professor
Greenwood and I have suggested?® “[r]arely will a legislature be im-
politic enough to articulate an invalid purpose in support of legisla-
tion, but [even so] ‘the mere recitation of a benign, compensatory
purpose is not an automatic shield which protects against any inquiry
into the actual purposes underlying the statutory scheme.’ 3°

In a limited number of instances the Supreme Court will allow a
disproportionate impact of the means on particular groups to trigger
a renewed look at what, on its face, appeared to be a constitutional
purpose.®® To again return to the text of the Marks, Greenwood
article,?*

A . . . disproportionate impact [on a racial minority, on aliens
and on one of the two sexes] will trigger an examination of purpose
beyond acceptance of legislative assertions but is not, standing
alone, enough to prove an unconstitutional purpose.®®

27. 413 U.S. at 534-35 (emphasis in original).

28. In Moreno, the Court, for all intents and purposes, did just this, because it found that
the only purpose rationally served by the means was the unconstitutional one. 413 U.S. at 534-
38.

29. See Marks & Greenwood, The Burger Court and Substantive Rights, An Analytical
Approach, 57 U. DET. J. Urs. L. 751, 758 (1980).

30. Weinberger v. Weisenfeld, 420 U.S. 636, 648 (1975). The Court in that case then ex-
panded on that theme. “This Court need not in equal protection cases accept at face value
assertions of legislative purpose, when one examination of the legislative scheme and its history
demonstrates that the asserted purpose could not have been a goal of the legislation.” Id. at 648
n.16 (citations omitted).

31. To date, the author has identified three groups upon whom a disproportionate impact
of the means will propel the Court into a second look at the purpose. These are (1) race, see
Washington v. Davis, 426 U.S. 229 (1976); (2) alienage, see Yick Wo v. Hopkins, 118 U.S. 356
(1886); and (3) gender, see Personnel Admin. of Mass. v. Feeney, 442 U.S. 256 (1979). No rea-
son, however, would suggest that this concept should, or at least could, not continue to expand
so long as the apparently benign means had a disproportionate impact on other classes or rights
which the Court has found deserve a great deal of constitutional protection. Some examples
might include the class of illegitimate children and the fundamental rights such as privacy.

32. Marks & Greenwood, The Burger Court and Substantive Rights, An Analytical Ap-
proach, 57 U. Der. J. Urs. L. 751 (1980).

33. Id. at 758. In a number of cases, the Court has allowed such a disproportionate impact
to lead it to a renewed examination of the purpose. However, as summed up in Resident Advi-
sory Bd. v. Rizzo, 546 F.2d 126 (3d Cir. 1977), “Current Supreme Court decisions mandate that
to establish that a governmental defendant has abridged constitutional guarantees, something
more than a disproportionate discriminatory impact must be proved. This impact-plus test is
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