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ARTICLES

THE DECLINE OF AMERICAN CULTURE: THE
ROLE OF THE FEDERAL JUDICIARY

Thomas C. Marks, Jr."

INTRODUCTION

“The ‘masters’ have been done away with; the morality of
the vulgar man has triumphed.”™

There are many factors that make a country’s culture what
it is. Two of the most important are the use of the State’s
police power to protect public morality? and the moral influence
of religion.? The United States Supreme Court, since at least

* © 2008, Thomas C. Marks, Jr. All rights reserved. Professor of Law, Stetson Uni-
versity College of Law. Ph.D., University of Florida, 1971; LL.B., Stetson University Col-
lege of Law, 1963; B.S., Florida State University, 1960.

1. Friedrich Nietzsche, The Genealogy of Morals, essay 1, aphorism 9, 18 (T.N.R.
Rogers ed., Horace B. Samuel trans., Dover Publications, Inc. 2003). Whatever Nietzsche
might have precisely meant by this, the last half of the sentence certainly fits the theme of
this Article quite well.

2. “Police power is the sovereign right of the state to enact laws for the protection of
lives, health, morals, comfort, and general welfare.” Carroll v. State, 361 So. 2d 144, 146
(Fla. 1978) (citing St. ex rel. Municipal Bond & Inv. Co., Inc. v. Knott, 154 So. 2d 143, 145
(Fla. 1934)).

3. As to Judaism and Christianity, the Holy Bible is filled with examples. The Ten
Commandments are well known as a source of moral law. Those which can be considered
partly secular are found in Exodus 20:12-20. They involve honoring one’s parents and
abstaining from murder, adultery, theft, and bearing false witness. Exodus 20:12-20 (King
James). As to “bad” words, consider the following passages presented in the order in which
they are found in the Holy Bible:

e He that keepeth his mouth keepeth his life: but he that openeth wide his

lips shall have destruction. Proverbs 13:3 (King James).

e The thoughts of the wicked are an abomination to the Lord: but the
words of the pure are pleasant words. Proverbs 15:26 (King James).

e The heart of the righteous studieth to answer: but the mouth of the
wicked poureth out evil things. Proverbs 15:28 (King James).

e Surely the serpent will bite without enchantment; and a babbler is no
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the Warren Court,* has interpreted the First Amendment’s

better. Ecclesiastes 10:11 (King James).

e The words of a wise man’s mouth are gracious; but the lips of a fool will
swallow up himself. Ecclesiastes 10:12 (King James).

o The beginning of the words of his mouth is foolishness: and the end of his
talk is mischievous madness. Ecclesiastes 10:13 (King James).

e But I say unto you, [t]hat every idle word that men shall speak, they
shall give account thereof in the day of judgment. For by thy words thou
shalt be justified, and by thy words thou shalt be condemned. St. Mat-
thew 12:36-37 (King James) (reporting the words of Christ).

e Let all bitterness, and wrath, and anger, and clamor, and evil speaking,
be put away from you, with all malice . . .. Ephesians 4:31 (King James).

e Neither filthiness, nor foolish talking, nor jesting, which are not conven-
ient: but rather giving of thanks. Ephesians 5:4 (King James).

e But now ye also put off all of these; anger, wrath, malice, blasphemy,
filthy communication out of your mouth. Colossians 3:8 (King James).

e Let your speech be always with grace, seasoned with salt, that ye may
know how ye ought to answer every man. Colossians 4:6 (King James).

e For in many things we offend all. If any man offend not in word, the
same is a perfect man, and able also to bridle the whole body. James 3:2
(King James).

e Behold, we put bits in the horses’ mouths, that they may obey us; and we
turn about their whole body. James 3:3 (King James).

e Behold also the ships, which though they be so great, and are driven of
fierce winds, yet are they turned about with a very small helm, whither-
soever the governor listeth. James 3:4 (King James).

e Even so the tongue is a little member, and boasteth great things. Behold,
how great a matter a little fire kindleth! James 3:5 (King James).

e And the tongue is a fire, a world of iniquity: so is the tongue among our
members, that it defileth the whole body, and setteth on fire the course of
nature; and it is set on fire of hell. James 3:6 (King James).

e For every kind of beasts, and of birds, and of serpents, and of things in
the sea, is tamed, and hath been tamed of mankind.... James 3:7-8
(King James).

e Therewith bless we God, even the Father; and therewith curse we men,
which are made after the similitude of God. James 3:9 (King James).

e Out of the same mouth proceedeth blessing and cursing. My brethren,
these things ought not so to be. James 3:10 (King James).

e Doth a fountain send forth at the same place sweet water and bitter?
James 3:11 (King James).

e Can the fig tree, my brethren, bear olive berries? either a vine, figs? so
can no fountain both yield salt water and fresh. James 3:12 (King
James).

e  Who is a wise man and endued with knowledge among you? let him show
out of a good conversation his works with meekness of wisdom. James
3:13 (King James).

4. Earl Warren (March 19, 1891-July 9, 1974) was a California district attorney of
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speech® and Establishment of Religion® clauses in ways that are
not only seriously incorrect but that played, and continue to play,
a major negative role in the decline of American culture. Other
factors are involved, but the courts have severely damaged the
ability of State and Church to retard the advance of those other
factors or perhaps reverse them.

SECTION I: SPEECH, CULTURE, AND THE FIRST
AMENDMENT—“ONE MAN’S VULGARITY
IS ANOTHER’S LYRIC’

It will be convenient to focus on a very recent federal court of
appeals case, Fox Television Stations, Inc. v. Federal Communica-
tions Commission,® which involved the Federal Communications
Commission’s (FCC) attempt to regulate certain words used on
broadcast television and radio.® After a detailed examination of
both the majority opinion and the dissent, together with the prin-
cipal Supreme Court precedent, this Article will take a very hard
look at how the Supreme Court got us to the circuit court’s point
of departure on the slippery slope and how far down the slope we
really are.

Fox concerned a petition for review by Fox Television Sta-
tions, Inc., and FBC Television Affiliates Association (collectively
Fox) of an order of the FCC “issuing notices of apparent liability
against two Fox broadcasts for violating the FCC’s indecency and
profanity prohibitions.”’® Although Fox challenged the notice on
several grounds,!! the panel majority'? held “that the FCC’s new

Alameda County and the thirtieth governor of California, but is best known as the four-
teenth chief justice of the United States from 1953-1969. Ed Cray, Chief Justice 9-11
(Simon & Schuster 1997). His time in office was marked by numerous rulings affecting,
among other things, the legal status of racial segregation, civil rights, separation of church
and state, and police arrest procedure in the United States. Id.

5. “Congress shall make no law . . . abridging the freedom of speech . ...” U.S. Const.
amend. I.
6. “Congress shall make no law respecting an establishment of religion . ...” Id.

7. Cohen v. Cal., 403 U.S. 15, 25 (1971).
8. 489 F.3d 444 (2d Cir. 2007).
9. Id. at 446.
10. Id.
11. Id. (contending that the notice was invalid for constitutional, administrative, and
statutory reasons).
12. Id. at 467. The panel divided two to one. Judges Pooler and Hall were in the major-
ity. Judge Leval dissented.
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policy regarding ‘fleeting expletives’ [was] arbitrary and capri-
cious under the Administrative Procedure Act.”'3 The notice that
the Second Circuit struck down found that Fox had crossed the
line four times.*

For instance, in her acceptance speech at the 2002 Billboard
Music Awards, “Cher stated: ‘People have been telling me I'm on
the way out every year, right? So f[***] ’em.”1®> Fox broadcasted
her speech, including the vulgarity. Again, at the 2003 Billboard
Music Awards, Nicole Richie, a presenter, commented, “Have you
ever tried to get cow s[***] out of a Prada purse? It’s not so
f[***]ing simple.”16

Two other incidents that had been part of the FCC’s omnibus
order that included the Billboard Music Awards were eventually
resolved by the Commission in favor of CBS and NBC. Since the
NBC case was dismissed on procedural grounds,!? it will be neces-
sary to mention only the CBS situation. That situation involved a
live interview on The Early Show where a contestant on Survivor:
Vanuatu—a CBS reality show—called another contestant a
“bulls[***]er.”18 Proving that the FCC can compete with the
courts in the arena of moral bankruptcy,® it “reversed its finding

13. Id. at 447 (finding that the FCC failed to give a reasonable explanation for chang-
ing its long-standing policy that fleeting expletives were not indecent).

14. Id. at 452.

15. Id. The use of the three asterisks after the letter “F” presents the Author with the
very problem that this Article addresses. In the Fox panel majority and dissent, the judges
were not shy about using the vulgar words that were involved in the factual situations
under discussion. For proof of this, the Author refers the reader to the actual opinions.
This unfortunate practice was no doubt considered to be daring and perhaps supportive of
what had to be in the Court’s mind, that many people use such words all the time. See e.g.
id. at 459 (citing repeated use of the expletives at issue in the case); id. at 473 (Leval, J.,
dissenting) (repeatedly using the expletives at issue in his analysis); Daniel Henninger,
Frxx S¥*%  gnd  Other Typos, http://www.opinionjournal.com/forms/printThis.html?id
=110010208 (June 14, 2007) (finding the use of expletives shocking; the Author shares in
this shock). The Author faced a dilemma when deciding how to address specific expletives
in the text. He could simply let it go with the first letter of the objectionable word followed
by however many asterisks were necessary. Or, he could include a glossary at the end of
the Article. Or, and what he finally decided to do, was to spell out the word in a footnote
the first time it appears in a quotation from the opinions. After that, that word will never
be spelled out in the Article again. Cher, proving, if proof is necessary, that women can be
as foul-mouthed as men, said “So fuck ’em.” Fox, 489 F.3d at 452.

16. Id. In Ms. Richie’s foul-mouthed comment, s*** equals shit. Her other four-letter
word was explained supra note 15.

17. Id. at 453.

18. Id. at 452.

19. This comment is based upon the panel majority’s decision, its reasoning, and the
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that the expletive used was indecent or profane because it oc-
curred in the context of a ‘bona fide news interview.”20 As the Sec-
ond Circuit pointed out, “[t}he Commission stated that in light of
First Amendment concerns, ‘it is imperative that we proceed with
the utmost restraint when it comes to news programming.”2! The
Commission also “found it ‘appropriate . . . to defer to CBS’s plau-
sible characterization of its own programming’ as a news inter-
view.”22 Plausible? Sure, maybe if the news interview were com-
pared to a movie or sports event. But the only legitimate First
Amendment concern regarding news programs and live inter-
views would be in the context of a real news event where excited
utterances are likely to occur. The First Amendment should pro-
tect, for example, an expletive uttered by a tired, dirty, perhaps
frightened, and certainly angry first responder to the World Trade
Center on 9/11. That is a far cry from what amounts to an in-
house interview on one CBS show of a contestant on another CBS
show.23

As the majority opinion pointed out, the FCC’s power in such
cases derives from Congress as follows: “[W]hoever utters any ob-
scene, indecent, or profane language by means of radio communi-
cation shall be fined under this title or imprisoned not more than
two years, or both.”?4 Since obscenity is not protected by the First
Amendment,?> this discussion will be limited to the FCC’s forays
into regulating indecent and/or profane language, which enjoy
some protection.

1. THE ROLE OF THE PACIFICA PRECEDENT

The fairly well-known battle in the Supreme Court between
the FCC and Pacifica Foundation (Pacifica) in the 1970s over the
latter’s afternoon radio broadcast of George Carlin’s Seven Filthy

Supreme Court’s decision in Cohen v. California, 403 U.S. 15, which is discussed infra pt. V.

20. Id. at 454 (emphasis in original).

21. Id.

22. Id.

23. Id. at 452.

24. Id. at 447 (quoting 18 U.S.C. § 1464 (2000)).

25. See generally FCC v. Pacifica Found., 438 U.S. 726 (1978) (holding that the FCC’s
declaratory order on the indecency of radio broadcasts did not abridge Pacifica’s First
Amendment rights).
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Words?*¢ monologue was the first constitutional test of the FCC’s
authority to issue this type of regulation.?’” The FCC found the
monologue “indecent and subject to forfeiture,”?® and because this
was the first use of its statutory power, explained its conception of
“Indecent” as follows:

[TThe concept of “indecent” is intimately connected with the
exposure of children to language that describes, in terms
patently offensive as measured by contemporary community
standards for the broadcast medium, sexual or excretory ac-
tivities and organs at times of the day when there is a rea-
sonable risk that children may be in the audience. Obnox-
ious, gutter language describing these matters has the effect
of debasing and brutalizing human beings by reducing them
to their mere bodily functions, and we believe that such
words are indecent within the meaning of the statute and
have no place on radio when children are in the audience.2?

The FCC issued an order clarifying its posture in the Pacifica
case, while an appeal by Pacifica was pending before the United
States Court of Appeals for the District of Columbia (D.C.) Cir-
cuit.39 In that order, the FCC “noted that its prior order was in-
tended to address only the particular facts of the Carlin mono-
logue as broadcast, and acknowledged the concern that ‘in some
cases, public events likely to produce offensive speech are covered
live, and there is no opportunity for journalistic editing.”3!

Later, the panel majority in Fox noted that “the FCC stated
that in such a situation, ‘we believe that it would be inequitable
for us to hold a licensee responsible for indecent language.”32

Well, maybe so, maybe not. The distinction drawn earlier in
describing the CBS case3? would seem to strike a fairer or more

26. Id. at 730-731 (plurality); Fox, 489 F.3d at 447.

27. Fox, 489 F.3d at 447.

28. Id. (citing In re Citizen’s Compl. against Pacifica Found., 56 F.C.C.2d 94, 94
(1975), rev’d, 438 U.S. 726 (1978)).

29. Id.

30. Id. (discussing the chain of events in Pacifica).

31. Id. (quoting In re Pet. for Clarification or Reconsideration of a Citizen’s Compl.
against Pacifica Found., 59 F.C.C.2d 892, 892 n. 1 (1976)).

32. Id.

33. See supra n. 25 and accompanying text (stating that the FCC does have the power
to regulate obscene speech, which is not protected by the First Amendment).
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equitable balance than simply throwing in the regulatory towel
every time a live broadcast is involved. Be that as it may, the con-
cession did not save the FCC before the Court of Appeals for the
D.C. Circuit.

Instead, the D.C. Circuit found in Pacifica the FCC had en-
gaged in censorship.?* It further “found the FCC’s order both
vague and overbroad, noting that it would prohibit ‘the uncen-
sored broadcast of many of the great works of literature including
Shakespearian plays and contemporary plays which have won
critical acclaim, the works of renowned classical and contempo-
rary poets and writers, and passages from the Bible.”35

This reasoning of the circuit court illustrates a great part of
the whole problem. One study of Shakespeare discovered minor
use of two and perhaps four of Carlin’s Seven Filthy Words.3®
Shakespeare’s use of the phrase “the beast with two backs”7 to
describe sexual intercourse hardly qualifies and is perhaps more
illustrative of Shakespeare’s style. People do make love, and ref-
erence to lovemaking can hardly be avoided in literature. Now
admittedly, Shakespeare’s description of lovemaking is not as
delicate as the phrase “make love,” but it is not even in the same
universe as Carlin’s foul-mouthed monologue. The Author has
read most of the Bible, parts of it a number of times, and before
writing more, the Author took time to read the Song of Solomon,
or as it is sometimes called, the Song of Songs. To compare the
Song of Solomon to Carlin’s monologue is laughable. To suggest

34. Pacifica, 438 U.S. at 733-734. The following is a more complete description of the
action by the D.C. Circuit as told by the Supreme Court:
The United States Court of Appeals for the District of Columbia Circuit reversed
[the FCC], with each of the three judges on the panel writing separately. . . . Judge
Tamm concluded that the order represented censorship and was expressly prohib-
ited by § 326 of the Communications Act. Alternatively, Judge Tamm read the
Commission opinion as the functional equivalent of a rule and concluded that it was
“overbroad.” ... Chief Judge Bazelon’s concurrence rested on the Constitution. He
was persuaded that § 326’s prohibition against censorship is inapplicable to broad-
casts forbidden by § 1464. However, he concluded that § 1464 must be narrowly con-
strued to cover only language that is obscene or otherwise unprotected by the First
Amendment.
Id. (citations omitted).
35. Fox, 489 F.3d at 448 (quoting Pacifica Found. v. FCC, 556 F.2d 9, 14 (D.C. Cir.
1977)).
36. Robert W. Peterson, The Bard and the Bench: An Opinion and Brief Writer’s Guide
to Shakespeare, 39 Santa Clara L. Rev. 789, n. 33 (1999).
37. William Shakespeare, Othello act 1, scene 1, 10 (Applause Bks. 2001).
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that the Song of Solomon would fall within the FCC’s definition of
indecent is inconceivable to any reasonable person. Beyond the
Song of Solomon, there are isolated incidents in the Bible where
some of the words are used.3® Insofar as the court’s reference to
“contemporary plays which have won critical acclaim”3 or “the
works of renowned classical and contemporary poets and writ-
ers,”0 if their works contain words or phrases that meet the

38. In his dissent in Pacifica, Justice Brennan, joined by Justice Marshall, alluded to
two of the seven monologue words as being found in the King James version of the Holy
Bible. 438 U.S. at 771 n. 5 (Brennan & Marshall, JJ. dissenting). As to one of the two
words, however, this statement does not appear to be entirely true. The words “teats” and
“breasts” do appear, used seemingly interchangeably. E.g. Ezekiel 23:3 (King James); St.
Luke 23:48 (King James). Neither word appears in Carlin’s monologue as one of the seven
dirty words. What does appear is the word “tit.” Pacifica, 438 U.S. at 751. According to the
Chambers Dictionary of Etymology, this word, which has the same meaning as nipple or
teat, first appeared in Old English as “titt,” circa 950 A.D. in the Lindisfarne Gospels.
Chambers Dictionary of Etymology 1145 (Robert K. Barnhart ed., Chambers 2000).

Justice Brennan did not actually claim that t** was used in the King James version of
the Holy Bible, and a check of the concordance to a King James version does not show that
word. The fact that it was apparently in use by 950 A.D. (at least as “titt”) but was not
used in the King James version, which was, as pointed out below, published in 1611, would
suggest that even then the word was considered doubtful if not, in fact, vulgar. Chambers
also informs us that the vulgar slang word t**, meaning a woman’s breast, was a part of
American English as early as 1928. Id. This would all seem to cast doubt on Justice Bren-
nan’s reasoning.

The word “piss” does appear in the King James version of the Holy Bible. Isaiah 36:12
(King James). Chambers refers to it as slang for “urinate.” Chambers, supra n. 38, at 798.
The only reference therein to vulgar is a similar French word taken from the vulgar Latin
(defined in The American Heritage Dictionary of the English Language as “[tlhe common
speech of the ancient Romans, which is distinguished from standard literary Latin and is
the ancestor of the Romance languages”). American Heritage Dictionary of the English
Language 1931 (Joseph P. Pickett, ed., 4th ed., Houghton Mifflin Co. 2000) [hereinafter
American Heritage Dictionary].

It was, perhaps, slightly earlier to appear than the words urine—sometime before
1300—and urinate—probably 1599. Chambers, supra n. 38, at 1188-1189. The King James
version of the Holy Bible was of course published in 1611. American Heritage Dictionary,
supra n. 38, at 965. This would suggest that p*** (used as a verb) was the only word avail-
able, or at least in common usage, and while both p*** and “urine” were available by 1611,
the odds are that p*** was the more commonly used word. Nothing suggests that p*** was
considered vulgar or indecent at the time. After all, translators of the King James version
of the Holy Bible apparently had the word t** available but chose not to use it. This would
suggest that they would have followed the same policy with the use of p***. While this fact
supports part of Justice Brennan’s argument, it ultimately fails because it appears that
the word “urine” became, over time, the accepted word while p*** gradually became slang
usage and from there to vulgar and then indecent. Certainly the Carlin monologue consid-
ered it to be such.

So, it seems that Justice Brennan’s argument ultimately proves little or nothing.

39. Fox, 489 F.3d at 448.

40. Id.
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FCC’s definition of indecency and/or profanity and if their presen-
tation falls within the jurisdiction of the FCC, then let the chips
fall where they may. A state should also be able to use its inher-
ent police or regulatory power to protect public morality from in-
decency and/or profanity by using the FCC’s definition or a simi-
lar one. However, venues other than broadcast radio and televi-
sion are generally beyond the scope of this Article, with the excep-
tion of Cohen v. California,*! discussed in Section V.

The FCC sought review of the Pacifica decision by the United
States Supreme Court, which granted the petition and reversed
the D.C. Circuit.42 Based at least in part on the FCC’s clarifying
order*? limiting its ruling to the Carlin monologue itself,** the Su-
preme Court confined its review to the specific question of
whether the Commission could find the Carlin monologue inde-
cent as and when it was broadcasted.

As the panel majority in Fox pointed out, perhaps the most
crucial part of the Supreme Court’s opinion in Pacifica was the
finding that Congress intended the word “indecent” in the statute
to mean something more than obscenity, regardless of the Su-
preme Court’s definition of obscene.4¢ In other words, something
can be indecent within the meaning of the statute without having
to also be obscene.*” Placing great weight on the facts of the case,
the Supreme Court held that the nature of the words in the mono-
logue, which were repeated over and over again,*® together with
the real likelihood that unsupervised children could be listening,
brought the monologue within the meaning of the statute being
enforced by the FCC.%° In that context, the statute and the ruling
of the FCC were constitutional under the First Amendment.’0 As

41. 403 U.S. 15.

42. Pacifica, 438 U.S. at 734, 751.

43. Id. at 732-733.

44. Id. at 735.

45. Id.

46. Fox, 489 F.3d at 444; see generally Miller v. Cal., 413 U.S. 15 (1973) (reviewing
“obscenity” within the purview of the First Amendment).

47. Pacifica, 438 U.S. at 739-740.

48. Fox, 489 F.3d at 449.

49. Pacifica, 438 U.S. at 750.

50. The Court in Pacifica noted the following:

It is appropriate, in conclusion, to emphasize the narrowness of our holding. This

case does not involve a two-way radio conversation between a cab driver and a dis-

patcher, or a telecast of an Elizabethan comedy. We have not decided that an occa-



File: Marks.372.GALLEY (h).doc Created on: 8/20/2008 11:03:00 AM Last Printed: 8/20/2008 11:20:00 AM

778 Stetson Law Review [Vol. 37

Justice Stevens concluded in his plurality opinion, “[w]e simply
hold that when the Commission finds that a pig has entered the
parlor, the exercise of its regulatory power does not depend on
proof that the pig is obscene.”5?

Justices Powell and Blackmun concurred with most of Justice
Stevens’ opinion, thus providing the necessary five votes to over-
turn the Court of Appeals.?2 The difference between the concur-
rence and the opinion was summed up by Justice Powell for him-
self and Justice Blackmun in the following, and somewhat murky,
paragraph:

I do not join Part IV-B, however, because I do not subscribe
to the theory that the Justices of this Court are free gener-
ally to decide on the basis of its content which speech pro-
tected by the First Amendment is most “valuable” and hence
deserving of the most protection, and which is less “valu-
able” and hence deserving of less protection. In my view, the
result in this case does not turn on whether Carlin’s mono-
logue, viewed as a whole, or the words that constitute it,
have more or less “value” than a candidate’s campaign
speech. This is a judgment for each person to make, not one
for the judges to impose upon him.?3

In this sense, Justices Powell and Blackmun are, in the Au-
thor’s opinion, correct, although perhaps not in the way they
wished their words to be taken. No, a court is not in the business
of placing values on varieties of speech, or at least it should not
be. That is the function of legislative bodies, whether under the
Commerce Clause’s authority to regulate the electronic broadcast
media or a state’s police power authority to protect public moral-
ity.5* Only when a court properly presented with the issue finds

sional expletive in either setting would justify any sanction or, indeed, that this
broadcast would justify a criminal prosecution. The Commission’s decision rested en-
tirely on a nuisance rationale under which context is all-important. The concept re-
quires consideration of a host of variables. The time of day was emphasized by the
Commission. The content of the program in which the language is used will also af-
fect the composition of the audience, and differences between radio, television and
perhaps closed-circuit transmissions, may also be relevant.
Id.
51. Id. at 750-751 (Stevens, J., concurring).
52. Id. at 7565 (Powell & Blackmun, JJ., concurring in Parts I-III, IV-C and concurring
in this judgment).
53. Id. at 761 (citations omitted).
54, Id.
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that the First Amendment has been infringed can it disallow
what the peoples’ representatives have done.?>

And that, of course, is the heart of the problem. It may very
well be the Ashwander Rule’¢ that cautions a court to decide a
case on nonconstitutional grounds if possible, and if not, to rule
on no broader of a constitutional issue than it has to.>” The Su-
preme Court was correct in Pacifica to rule on nothing more than
the very narrow Carlin monologue issue and, in its concern about
children, the time of the broadcast.

However, at the very least, in the case of broadcast radio and
television, Congress should legislate that words such as those in
the Carlin monologue may never be used except as they appear by
happenstance in a legitimate news interview and bearing the
same characteristics as excited utterances in the law of evidence.
If this were the case, society would gain much and lose nothing.
Limitations like the First Amendment were designed to protect a
putative minority against a putative majority.?® But, in the case
of words, such as those in the monologue, who protects the major-
ity that finds the words highly offensive? Who protects the major-
ity from a culture becoming ever more coarse and at times down-
right foul?

In any event, the Pacifica case was a small step in a rela-
tively narrow forum toward repairing American culture, or at
least it seemed to prevent further decline. Beyond that, the fol-
lowing thought in Justice Stevens’ plurality opinion had the po-
tential to significantly change the relationship between the First
Amendment and indecent words:

A requirement that indecent language be avoided will have
its primary effect on the form, rather than the content, of se-

55. Id. at 772 (Brennan & Marshall, JJ., dissenting) (discussing the freedom of the
public to determine what it listens to or watches).

56. See Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 346-348 (1936) (plurality
opinion) (discussing the seven “Ashwander Rules”). In Ashwander, the plurality refused to
“pass upon a constitutional question although properly presented by the record, if there is
also present some other ground upon which the case may be disposed of.” Id. at 347.

57. Rescue Army v. City of L.A., 331 U.S. 549 (1947). “[C]onstitutional issues affecting
legislation will not be determined ... in broader terms than are required by the precise
facts to which the ruling is to be applied . . . .” Id. at 569.

58. Tinker v. Des Moines Sch. Dist., 393 U.S. 503, 509 (1969).
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rious communication. There are few, if any, thoughts that
cannot be expressed by the use of less offensive language.5?

Regrettably, only three of the Court’s nine justices thought
this.®0 Any hope of its use beyond the electronic broadcast media
was, in any event, destroyed later in the following portion of the
Court’s opinion:

The Commission’s action does not by any means reduce
adults to hearing only what is fit for children. Adults who
feel the need may purchase tapes and records or go to thea-
ters and nightclubs to hear these words. In fact, the Com-
mission has not unequivocally closed even broadcasting to
speech of this sort; whether broadcast audiences in the late
evening contain so few children that playing this monologue
would be permissible is an issue neither the Commission nor
this Court has decided.6!

1I. DID THE FCC’S DEPARTURE FROM ITS “FLEETING
EXPLETIVE” STANDARD VIOLATE THE
ADMINISTRATIVE PROCEDURE ACT?

To return to the D.C. Circuit and the Fox case, the narrow is-
sue eventually became whether a change in the FCC policy sub-
sequent to the Pacifica case violated the Administrative Proce-
dure Act, which governed the Commission’s activities.%? The origi-
nal FCC policy was in part based upon whether the broadcast
“dwells’ on the offensive content (indecent) and material that was
‘fleeting and isolated’ (not indecent).”3 This policy was obvious in
the Pacifica case where the Court emphasized the “seven dirty
words” being used over and over again in the Carlin monologue.$4

59. Pacifica, 438 U.S. at 743 n. 18 (Stevens, J., Burger, C.J. & Rehnquist, J., concur-
ring in Parts IV-A and IV-B).

60. Id. The three justices to which the Author refers are Justice Stevens, Chief Justice
Burger, and Justice Rehnquist.

61. Id. at 750 n. 28 (plurality) (citation omitted).

62. Fox, 489 F.3d at 454; 5 U.S.C. § 706(2)(A).

63. Fox, 489 F.3d at 451 (explaining that the policy was also based on the explicitness
of the material and whether the speaker intended to shock or titillate).

64. Pacifica, 438 U.S. at 729, 734, 750. The full text of the monologue appears in the
appendix beginning at page 751.



File: Marks.372.GALLEY (h).doc Created on: 8/20/2008 11:03:00 AM Last Printed: 8/20/2008 11:20:00 AM

2008] The Decline of American Culture 781

The FCC would, however, later abandon that policy. As the
panel majority pointed out, “[dJuring NBC’s January 19, 2003,
live broadcast of the Golden Globe Awards, musician Bono stated
in his acceptance speech ‘this is really, really, f[***]ing brilliant.
Really, really great.”6® Not surprisingly, complaints were filed
with the FCC.%6 The Commission’s Enforcement Bureau rejected
the complaints, in part because Bono’s use of the expletive was
“fleeting and isolated.”®” However, the full Commission reversed
the Bureau’s decision and stated the following:%®

First, the FCC held that any use of any variant of the “F-
Word” inherently has sexual connotation and therefore falls
within the scope of the indecency definition. The FCC then
held that “the ‘F-Word’ is one of the most vulgar, graphic,
and explicit descriptions of sexual activity in the English
language” and therefore the use of the word was patently of-
fensive under contemporary community standards. The
Commission found the fleeting and isolated use of the word
irrelevant and overruled all prior decisions in which fleeting
use of an expletive was held not indecent. (“While prior
Commission and staff action have indicated that isolated or
fleeting broadcasts of the ‘F-Word’ such as that here are not
indecent or would not be acted upon, consistent with our de-
cision today we conclude that any such interpretation is no
longer good law.”)89

Because the Commission’s decision amounted, in the view of
the FCC, to a major policy change, it decided not to enforce its
ruling on NBC.70 However, the FCC “emphasized ... that licen-
sees were now on notice that any broadcast of the ‘F-Word’ could
subject them to monetary penalties and suggested that imple-
menting delay technology would ensure future compliance with
its policy.”7t

65. Fox, 489 F.3d at 451 (emphasis added).

66. Id. (noting that viewers with ties to the Parents Television Council complained
that the speech was obscene and indecent).

67. Id. (finding that the expletive also did not describe “sexual or excretory organs or
activities”).

68. Id.

69. Id. at 451-452 (citations omitted) (finding that the language was also “profane”
under FCC regulations).

70. Id. at 452 (reasoning that NBC lacked sufficient notice of the policy change).

71. Id.
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At this point, the reader should note three differences be-
tween Pacifica and Fox. First, the “fleeting and isolated” policy
was abandoned. Second, the time of day or night was no longer
thought to be important—not during prime time, anyway. Third,
the “fleeting and isolated” change apparently applied only to
f*** 72 Of course, that was the word Bono used in the case where
the FCC changed the policy.”

In the end, the Fox court determined that “because the Com-
mission’s regulation of ‘fleeting expletives’ represent[ed] a dra-
matic change in [the FCC’s] policy without adequate explana-
tion,”7* it was “arbitrary and capricious.”” Thus, a constitutional
issue was avoided, and the case would turn upon a quasi-
constitutional argument under the Administrative Procedure Act.

As the panel majority pointed out, it was authorized by the
Administrative Procedure Act to invalidate “agency decisions
found to be ‘arbitrary, capricious, an abuse of discretion, or oth-
erwise not in accordance with law.”’® However, in doing so, the
Fox court had to keep in mind the Supreme Court’s following limi-
tation on the process:

The scope of review under the “arbitrary and capricious”
standard is narrow and a court is not to substitute its judg-
ment for that of the agency. Nevertheless, the agency must
examine the relevant data and articulate a satisfactory ex-
planation for its action including a “rational connection be-
tween the facts found and the choice made.”"”

Under this standard,

[a]gency action is arbitrary and capricious “if the agency has
relied on factors which Congress has not intended it to con-
sider, entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs
counter to the evidence before the agency, or is so implausi-

72. Id. at 444.

73. Id. at 451.

74. Id. at 454 (determining that the FCC’s explanation lacked a “rational connection”
to the FCC’s new policy). This was an argument made by Fox with which the panel major-
ity agreed. Id.

75. Id. (citing 5 U.S.C. § 706).

76. Id. (laying the foundation for its response to the first of Fox’s seven arguments).

77. Id. at 455.
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ble that it could not be ascribed to a difference in view or the
product of agency expertise.””8

And, the court “may not supply a reasoned basis for the agency’s
action that the agency itself has not given.””

The broadcasters in Fox quite naturally contended “that the
[the ‘fleeting expletive’ rule was] arbitrary and capricious because
the FCC has made a 180-degree turn . . . without providing a rea-
soned explanation justifying the about-face.”s® With that proposi-
tion, the majority of the panel found itself in agreement.s!

As the panel majority indicated, there could be no argument
on one point: the FCC had made a major policy change.®2 The
FCC had “changed the landscape with regard to the treatment of
fleeting expletives.”83 But of course, as a general proposition,
“[a]gencies are ... free to revise their rules and policies”;* this
the panel majority conceded.®>

But, as previously mentioned,86

[w]lhen an agency reverses its course, a court must satisfy it-
self that the agency knows it is changing course, has given
sound reasons for the change, and has shown that the [new]
rule is consistent with the law that gives the agency its au-
thority to act. In addition, the agency must consider rea-
sonably obvious alternatives and, if it rejects those alterna-
tives, it must give reasons for the rejection, sufficient to al-
low for meaningful judicial review. Although there is not a
“heightened standard of scrutiny . . . the agency must explain
why the original reasons for adopting the rule or policy are
no longer dispositive.” Even in the absence of cumulative ex-
perience, changed circumstances or judicial criticism, an
agency is free to change course after reweighing the compet-

78. Id.

79. Id. (explaining that courts are not at liberty to supply rationale for an agency’s
decision when the agency itself has not articulated such reasoning).

80. Id.

81. Id.

82. Id.

83. Id. at 456 (noting that the FCC conceded only after briefly attempting to deny a
policy change).

84. Id.

85. Id.

86. See supra n. 74 and accompanying text (stating that the FCC did not adequately
explain its policy change).
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ing statutory policies. But such a flip-flop must be accompa-
nied by a reasoned explanation of why the new rule effectu-
ates the statute as well as or better than the old rule.®

After pointing out that “post hoc rationalizations for agency
action” are, as a general rule, disfavored,® the panel majority be-
gan its examination of the FCC’s justification for the rule change
at issue by stating the following:

The primary reason for the crackdown on fleeting expletives
advanced by the FCC [was] the so-called “first blow” theory
described in the Supreme Court’s Pacifica decision. In
Pacifica, the Supreme Court justified the FCC’s regulation of
the broadcast media in part on the basis that indecent mate-
rial on the airwaves enters into the privacy of the home un-
invited and without warning. The [Supreme] Court rejected
the argument that the audience could simply tune-out: To
say that one may avoid further offense by turning off the ra-
dio when he hears indecent language is like saying that the
remedy for an assault is to run away after the first blow. Re-
lying on this statement in Pacifica, the Commission at-
tempt[ed] to justify its stance on fleeting expletives on the
basis that “granting an automatic exemption for ‘isolated or
fleeting’ expletives unfairly forces viewers (including chil-
dren) to take ‘the first blow.”8?

The panel majority was having none of it. It began by noting
that the FCC had failed to provide an explanation for suddenly
changing its established position that a fleeting expletive was not
a harmful “first blow.”?® Even more troubling to the panel major-
ity was that the FCC had taken a seemingly inconsistent position
regarding fleeting expletives in that the FCC would still excuse
expletives that occur during a “bona fide news interview.””! Thus,
In some instances, an expletive would not be indecent or profane
under FCC rules.

Not surprisingly, the panel majority, which seemed deter-
mined to rule against the FCC, gleefully leaped upon this seeming

87. Fox, 489 F.3d at 456—457 (emphasis in original).

88. Id. at 457 (emphasis in original).

89. Id. at 457—458 (citations omitted).

90. Id. at 458.

91. Id. (internal quotations omitted) (emphasis in original).
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inconsistency. It noted that the broad nature of the news excep-
tion protected broadcasters from penalties where an isolated ex-
pletive was used on air.”2 Thus, a station broadcasting the oral
argument of a case (such as the one at hand) where expletives
were repeated in a courtroom would not be indecent because of
context. Yet viewers would still be left to absorb the “first blow.”93
The FCC has also ruled that even repeated or deliberate exple-
tives are not indecent or profane if the expletives are “integral” to
the work.%4 An unedited broadcast of Saving Private Ryan would
therefore not be indecent or profane because removing the many
expletives used throughout the movie “would have altered the
nature of the artistic work and diminished the power, realism[,]
and immediacy of the film experience for viewers.”®® However,
viewers are exposed to the “first blow” caused by those expletives
whether or not they realize that the expletives are integral to the
artistic value of the film. The panel majority concluded that, given
these inconsistencies, the “first blow” theory could not justify the
FCC’s new position.%

In its attempt to draw a line in the sand, the FCC was far too
timid and fearful of the First Amendment.®” The FCC seems to
have tried to keep more indecency and, presumably, profanity off
the airwaves by jettisoning the “fleeting expletive rule,” but it
continued to allow so many exceptions for various instances of
“fleeting expletives” that its rule change could appear to lack rea-
son.%

A better approach would have been for the FCC to create nar-
row exceptions where expletives, if nonobscene, would have been
tolerated. The one very clear exception would have been a news
interview of the type mentioned earlier with the 9/11 first re-
sponder at the scene.?® To concede, in effect, that this circum-
stance was no different from The Early Show interview of a con-

92. Id.

93. Id.

94. Id.

95. Id. at 458-459; see infra nn. 100—~107 and accompanying text (discussing the Com-
mission’s determination regarding Saving Private Ryan).

96. Fox, 489 F.3d at 458-459.

97. See supra n.23 and accompanying text (comparing expletives uttered by first
responders on 9/11 to those of a reality-show contestant).

98. Fox, 489 F.3d at 458-459.

99. Supran. 23 and accompanying text.
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testant from Survivor would be laughable if it were not so pa-
thetic.

The use of Saving Private Ryan as an example of “artistic”
use of expletives!®® presents, perhaps, a closer question. Sol-
diers—some of them—talk like that, so perhaps the expletives
create more realism. On the other hand, great war movies of the
past did not contain expletives and were “powerful, realistic, and
immediate.”101 John Wayne in The Sands of ITwo Jima!%? and Kirk
Douglas in Paths of Glory' come to mind. Even Patton,%4 in
which the General was allowed an occasional realistic expletive,
was not awash in foul language as are many of today’s movies.
Upon reflection, perhaps the powers that were should not have
allowed Clark Gable to utter the immortal phrase “Frankly my
dear, I don’t give a damn.”105

Saving Private Ryan might be a close case. But Spielberg’s
use of expletives could have been acknowledged without giving
away the store as the FCC seems to have done. Recognizing the
validity of expletives in that kind of war movie could not, or at
least should not, translate into anything short of obscenity. How-
ever, parents had warning of the expletives in Saving Private
Ryan because of the movie and television rating systems.'% This

100. Fox, 489 F.3d at 458—459.

101. Id. at 458.

102. The Sands of Iwo Jima (Republic Pictures (I) 1949) (motion picture).

103. Paths of Glory (Bryna Prod. 1957) (motion picture).

104. Patton (Twentieth Century-Fox Film Corp. 1970) (motion picture).

105. Regarding “[tlhe most famous line in the most famous movie in Hollywood his-

tory”:

Rhett Butler’s farewell “Frankly, my dear, I don’t give a damn” . . . cost its producer
five thousand dollars. In 1939, when David O. Selznick was filming Margaret
Mitchell’s best-selling novel Gone with the Wind, the Hays Office was still very much
in power, and Selznick was able to include the line—which millions of Americans al-
ready knew from reading the book—only after coughing up the modest sum as a
fine. . ..

Rhett speaks the line to Scarlett O’Hara at the end of the movie as he is walk-
ing out, one last time, into the fog and she is whimpering that, without him, she’ll be
lost. By that point she has been mooning over Ashley Wilkes for three and a half
hours, so by anybody’s reckoning she’s got it coming—whether Captain Butler, or
the audience, cares or not. He goes, she cries, the curtain falls. And David Selznick
takes the Oscar for best picture.

Tad Tuleja, Quirky Quotations 78 (Stonesong Press 1992) (referencing Gone with the Wind
(MGM 1939) (motion picture) (emphasis omitted)).
106. Fox, 489 F.3d at 463.



File: Marks.372.GALLEY (h).doc Created on: 8/20/2008 11:03:00 AM Last Printed: 8/20/2008 11:20:00 AM

2008] The Decline of American Culture 787

is a far cry from things like the Billboard Music Awards, which at
the time carried no warning.107

So, by not drawing a better line in the sand, the FCC con-
ceded far too much, and these concessions assisted the panel ma-
jority in reaching a result it seemed inclined to reach anyway. In
that sense, the FCC became an accomplice in the panel majority’s
killing its own rule change.

Perhaps unconvinced of its own reasoning, the panel majority
attempted to bolster that reasoning by rejecting other reasons
that the FCC had put forward “in passing.”'0® Since indecent was
defined by the FCC with reference to sexual or excretory func-
tions,'%? the FCC argued that it made no difference whether or not
indecent words literally referred to those functions.ll® In effect,
dirty words are dirty words, period. The panel majority found the
FCC’s argument “defie[d] any commonsense understanding of
these words.”!1! The majority referred to the use of indecent
words it considered nonliteral.’’2 This literal-use-versus-
nonliteral-use distinction allowed the panel majority to disallow
the FCC’s argument that it was a distinction without a difference
as support for the FCC’s rule change, which the majority, of
course, had already held invalid.!3

Next, the panel majority seems to have taken comfort in the
thought that the occasional “fleeting expletive” would do little or
no harm to children because in today’s world children are likely to
hear these words “from other sources” far more often than they
did in the 1970s “when the Commission first began sanctioning
indecent speech.”'* So, the FCC had simply gone overboard to
solve a problem that either did not exist, or if it did, was so mini-
mal that it could not be controlled by regulation;!' and according
to the court in Fox, “a regulation perfectly reasonable and appro-

107. As far as the Author knows, it carried no warning at that time.

108. Fox, 489 F.3d at 459 (discussing the Commissioner’s stance that nonliteral use
qualifies as indecent).

109. Id. at 450.

110. Id. at 459.

111. Id. (using Bono’s Golden Globe Awards speech to illustrate its point).

112. Id.

113. See supra nn. 75-76 and accompanying text (finding the rule change was arbitrary
and capricious).

114. Fox, 489 F.3d at 461.

115. Id.
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priate in the face of a given problem may be highly capricious if
that problem does not exist.”!16 So, in effect, in a world awash in
indecent and profane language, what difference does the occa-
sional “fleeting” broadcast of an indecent word make? That seems
to have been the view of the panel majority.17

The panel majority also found that when the indecent is
separated from the profane, the FCC was on even weaker
ground.!!8 The nub of the argument seemed to be that the profane
involves religion, and any attempt to regulate that would run a
foul of the First Amendment.1?® Prior to 2004, the Commission
never attempted to regulate “profane” speech, and instead took
the view that a separate ban on profane speech was unconstitu-
tional.’20 The FCC recommended that Congress delete “profane”
from Section 1464 due to the serious constitutional problems in-
volved.121

It thus seems likely that the Supreme Court’s largely success-
ful effort to drive religion out of the public square, which is dis-
cussed in Section II of this Article, played a role in this analysis.

III. RESORT TO THE FIRST AMENDMENT:
A PLETHORA OF OBITER DICTA2

The FCC’s rule change had also been challenged on constitu-
tional grounds.'?3 The panel majority paid what seems to amount
to little more than lip service to the rule that constitutional issues
should be avoided if the case can be decided some other way.124
The Fox court ended up, in effect, “deciding” the constitutional
questions “in the interest of judicial economy.”!25 However, if the

116. Id. (noting that the Commissioner’s reasoning must be rooted in more extensive
analysis).

117. Id.

118. Id. at 450.

119. Id. at 451.

120. Id. (continuing its discussion on how a reasoned analysis would strengthen the
Commissioner’s position).

121. Id. at 462.

122. Id. at 462 n. 12.

123. Id. at 454.

124. This is one of the seven Ashwander Rules. See supra nn. 55-57 and accompanying
text (explaining that the rule cautions a court to decide a case on nonconstitutional
grounds if possible, and, if not, to rule on no broader constitutional issue than it must).

125. Fox, 489 U.S. at 462.
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FCC should try to once again support its rule change by “reasoned
explanation,” perhaps successfully, it will trigger a renewed court
challenge based upon the First Amendment.126

The panel majority first reminded those reading its opinion
that indecent speech that is not obscene, and presumably does not
amount to fighting words, is protected by the First Amendment.127
The majority then stated the following analysis: “[TThus, the gov-
ernment must both identify a compelling interest for any regula-
tion it may impose on indecent speech and choose the least re-
strictive means to further that interest.”'28 This statement is
more than questionable in light of the medium being regulated, as
the panel majority later conceded.!2?

Beyond that, if indeed the electronic broadcast of indecent
words 1s somehow now magically protected by the strict scrutiny
of the compelling governmental interest test, it is bizarre. In Bar-
nes v. Glenn Theatre,*3° which involved nonobscene nude dancing,
the Supreme Court refused to apply strict scrutiny,'s! and nude
dancing is entitled to only relatively minimal First Amendment
protection.!32 The two situations seem analogous to the Author
with, if anything, nonobscene nude dancing being somewhat less
objectionable than indecent words. After all, the undraped human
form has been the subject of art for thousands of years.

The panel majority then proceeded to apply, it said,!33 strict
scrutiny to the FCC’s new indecency test.!3* The reader should
keep in mind that the case had already been decided on noncon-
stitutional grounds.!?® So, in spite of the panel majority’s ex-

126. Id.

127. Id. The panel majority mentioned only obscenity as being beyond First Amend-
ment protection. However, as discussed in Cohen, fighting words and the hostile audience
are also beyond the pale. See infra pt. V and accompanying text (explaining the Cohen
case).

128. Id. at 462—463. The FCC was apparently of the same mind. Id. at 451.

129. See infra nn. 172-173 and accompanying text (discussing the failure of less drastic
means to regulate broadcast media effectively).

130. 501 U.S. 560 (1991).

131. Id. at 566-568.

132. Id. at 565-566.

133. If the panel majority in fact did this, it is difficult to see.

134. Fox, 489 F.3d at 462—463.

135. The reference here is to the court’s finding that the rule change violated the Ad-
ministrative Procedure Act. Id. at 462.
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pressed concern about judicial economy,3¢ its constitutional dis-
cussion seems like either simple overkill or bolstering what must
have seemed to it to be a weak argument under the Administra-
tive Procedure Act.137

In any event, in pursuit of the First Amendment’s restric-
tions, the panel majority found itself “sympathetic to [Fox’s] con-
tention that the FCC’s indecency test is undefined, indiscernible,
inconsistent, and consequently, unconstitutionally vague.”'38 In
order to get around the FCC’s rather clear position that “all vari-
ants of [f***] and [s***] are presumptively indecent and pro-
fane,”39 the panel compared the single use of f*** during the
Golden Globe Awards'*® with the repeated use of both “presump-
tively indecent and profane” words in Saving Private Ryan.'4! The
Author has previously commented at some length on this tautol-
ogy.!#2 It will suffice it to say here that if the panel majority could
not see the difference between soldiers using words that soldiers
use in a war movie (where the rating would have put movie
watchers on notice) and the single use of an indecent word by an
entertainer in accepting an award (which was broadcast over the
airwaves), then it is a difference that the panel majority simply
did not wish to see.

Now, it is possible that the point has been reached where it
can be expected that entertainers customarily talk like soldiers in
combat. If that is indeed the case, then two comments need to be
made. First, the presentation of a movie in a theatre or even on
television carries a warning as to what the viewer is to expect by
way of language, violence, and so forth. To the best of my knowl-
edge, no warning preceded either the Billboard Music43 or the
Golden Globe Awards.**

136. Id.

137. The panel majority was no doubt delighted to cite a law review article written by
the dissenting judge to support their extensive First Amendment dicta. Id. at 462 n. 12.

138. Id. at 463.

139. Id.

140. Id.

141. Id.

142. See supra nn. 94-107 and accompanying text (Juxtaposing the use of expletives in
movies to those on award shows and discussing how the FCC attempted to draw the line).

143. Fox, 489 F.3d at 452—453.

144. Id. at 451.
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Second, even if we have reached the point where indecent
words can be expected to be used by entertainers plying their
trade, as well as by soldiers defending the United States, the sol-
dier (and sailor, marine, airman, or member of the Coast Guard)
ranks at the very top in their value to our society, while, admit-
ting of some exceptions, today’s crop of entertainers rank at the
very bottom.

The panel majority then paraded other supposed inconsisten-
cies in the FCC’s policy, which appear to be more apparent than
real, leading to the conclusion that

[w]e can understand why [Fox] argue[s] that the FCC’s “pat-
ently offensive as measured by contemporary community
standards” indecency test coupled with its “artistic neces-
sity” exception fails to provide the clarity required by the
Constitution, creates an undue chilling effect on free speech,
and requires broadcasters to “steer far wider of the unlawful
zone.”145

If the FCC had not attempted to draw such fine lines, much of
this inconsistency argument would have been headed off.146 But,
even so, to say that the FCC’s distinctions—fine though some of
them may be—are all the terrible things the panel majority found
them to be is an exercise in seeing what the panel majority
wanted to see rather than what was really there.

Next, the panel majority in Fox took comfort in Reno v.
ACLUY in which the Supreme Court struck down on vagueness
grounds an indecency regulation of the Internet.148 Reno involved
not an FCC interpretation and application of a statute, but the
bare language of the statute itself:

The [Supreme] Court found that the statute’s use of the “gen-
eral, undefined terms ‘indecent’ and ‘patently offensive’
cover large amounts of nonpornographic material with seri-
ous educational or other value. Moreover, the ‘community
standards’ criterion as applied to the Internet means that

145. Id. at 463 (quoting Speiser v. Randall, 357 U.S. 513, 526 (1958)).

146. See e.g. supra nn. 108-113 and accompanying text (discussing how the Second
Circuit rejected the FCC’s argument that dirty words are always dirty words).

147. 521 U.S. 844 (1997).

148. Fox, 489 F.3d at 463 (citing Reno, 521 U.S. 844).
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any communication available to a nationwide audience will
be judged by the standards of the community most likely to
be offended by the message.” Because of the “vague con-
tours” of the regulation, the Court held that “it unquestiona-
bly silences some speakers whose messages would be enti-
tled to constitutional protection,” and thus violated the First
Amendment.14?

Ignoring the difference alluded to above, the panel majority
found that

[b]ecause Reno holds that a regulation that covers speech
that “in context, depicts or describes, in terms patently of-
fensive as measured by contemporary community standards,
sexual or excretory activities or organs” is unconstitutionally
vague, we are skeptical that the FCC’s identically-worded
indecency test could nevertheless provide the requisite clar-
ity to withstand constitutional scrutiny. Indeed, we are hard
pressed to imagine a regime that is more vague than one
that relies entirely on consideration of the otherwise un-
specified “context” of a broadcast indecency.!%°

Quite apart from the fact that the FCC had gone to great
lengths in explanatory orders!®! to set out those things that did
not come within the limitation on what words could be broad-
cast,’%? the views of the panel majority, taken to their logical ex-
treme, would seem to have a circuit court panel cast doubt not
only on action taken by the FCC but also by the Supreme Court in
Pacifica. What made the FCC’s Pacifica ruling constitutional in
the Supreme Court’s view was exactly the context in which it was
applied—repeated use of indecent language as defined by the
FCC. Why does that satisfy the First Amendment, while the
change to a somewhat different standard—that fleeting use of
expletives will no longer receive an automatic pass with every-
thing else remaining the same—all of a sudden becomes imper-
missibly vague? A cynic might suggest that this argument, bri-

149. Id. (emphasis added) (quoting Reno, 521 U.S. at 877—878).

150. Id. at 464 (quoting Reno, 521 U.S. at 860).

151. Seee.g. id. at 453 (showing an example of the FCC’s issuance of explanatory orders
in November 2006).

152. See e.g. supra at n. 99 and accompanying text (arguing for the FCC to take a more
narrow exception on when nonobscene expletives are tolerable).
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gaded with the whole panoply of First Amendment opining by the
panel majority, was designed to tell the FCC to forget attempting
to change its rule. Even if the change could be read to fulfill the
Administrative Procedure Act, it will not satisfy the First Amend-
ment.

Having complained that the use of the community-standards
yardstick for measuring whether an indecent word as defined is
patently offensive,!53 in the very next paragraph of its opinion, the
panel majority fussed about the FCC’s use of “its subjective view
of the merit of [a word]” in determining whether or not to sanction
it.1%4 In its unconvincing discussion, the court refers to what it
describes as “arbitrary application” of a rule.l5® As with earlier
constitutional objections put forward in its pursuit of “judicial
economy,”’156 it is difficult for the Author to see why the FCC’s
sanctioning of Pacifica under the standard that existed at the
time 1s any less “arbitrary.”'5” And yet the Supreme Court ap-
proved the FCC action based on the facts of that case.158 It is even
more difficult to see how the FCC’s approach to indecent words is
arbitrary when, for example, the Supreme Court can create a
three-part definition of obscenity,!®® which is hardly a model of
clarity, and then allow lower courts and, presumably, the FCC to
apply it. There is also the fact, pointed out by the panel dissent,
that the F-Word stands alone or nearly alone in the panoply of
indecent words.160

It has been the Author’s assumption all along that this entire
discussion was limited to the electronic broadcast media, where
the government regulator has more leeway than elsewhere.!6!
And yet, at an earlier point in its opinion, the panel majority had
behaved as though it was free to apply the strict scrutiny of the
compelling governmental interest test in the context of broadcast

153. Fox, 489 F.3d at 464.

154. Id.

155. Id.

156. Id. at 462.

157. Id. at 464.

158. Pacifica, 438 U.S. at 744 (Stevens, dJ., Burger, C.J. & Rehnquist, J., concurring in
Parts IV-A & IV-B).

159. See Miller, 413 U.S. 15 (outlining the guidelines for determining whether material
is obscene).

160. Fox, 489 F.3d at 469 (Leval, J., dissenting).

161. Id. at 464.
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media regulation.'62 Then, near the end of its opinion, it conceded,
apparently reluctantly, that “there is some tension in the law re-
garding the appropriate level of First Amendment scrutiny.”163
But, the law is rather clear, as the panel majority belatedly rec-
ognized as follows:

At the same time, however [as it was applying strict scrutiny
in other contexts], the Supreme Court has also considered
[electronic] broadcast media exceptional. “[Blecause broad-
cast regulation involves unique considerations, our cases . . .
have never gone so far as to demand that such regulations
serve ‘compelling’ governmental interests.” Restrictions on
broadcast “speech” have been upheld “when we [are] satis-
fied that the restriction is narrowly tailored to further a sub-
stantial governmental interest.”164

The broadcasters argued that this thinking has been over-
taken by technology,65 but the panel majority—it could do noth-
ing different—adhered to Supreme Court precedent.¢6 It then,
however, proceeded to attack that precedent as outmoded, stating
the following:

Nevertheless, we would be remiss not to observe that it is
increasingly difficult to describe the broadcast media as
uniquely pervasive and uniquely accessible to children, and
at some point in the future, strict scrutiny may properly ap-
ply in the context of regulating broadcast television.167

Then the panel majority did an amazing thing. It went
through a lengthy analysis to see what would happen if strict
scrutiny were applied. Its example was United States v. Playboy
Entertainment Group,'%® in which “a statute requiring cable op-
erators who provide channels primarily dedicated to sexually ex-
plicit or otherwise indecent programming to either fully scramble

162. Id. at 462—463.

163. Id. at 464.

164. Id. at 464—465 (citation omitted) (quoting FCC v. League of Women Voters, 468
U.S. 364, 380 (1984)).

165. Id. at 465-466.

166. Id. at 465.

167. Id.

168. 529 U.S. 803 (2000).
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these channels or limit their transmission to the 10 p.m. to 6 a.m.
safe[-]harbor period”16® was invalidated on First Amendment
grounds using strict scrutiny because a less drastic alternative
was available.!”0 That alternative was to scramble or block the
signal only if individual subscribers wanted it done.17!

In response to a similar less-drastic-means argument involv-
ing the v-chip and parental rating system,'”2 the panel majority
gave an unenthusiastic nod to the FCC’s position that less-drastic
means actually have to work, and the two suggested ones do
not.1”® However, as the panel majority pointed out, that could
change in the future:

The FCC is free to regulate indecency, but its regulatory
powers are bounded by the Constitution. If the Playboy deci-
sion is any guide, technological advances may obviate the
constitutional legitimacy of the FCC’s robust oversight.174

So, in the view of the panel majority, under current Adminis-
trative Procedure Act requirements together with First Amend-
ment theories, the FCC is pretty much limited in its attempt to
regulate indecency to what the Supreme Court allowed in
Pacifica.l™ However, the Supreme Court in Pacifica was careful
to point out that it was not deciding the issue that was now before
the Second Circuit in Fox.17® In the future, the panel majority
opined, the FCC may not even be able to regulate that much be-
cause the FCC is bound by the Constitution, and technology may
eventually obviate the need for the FCC’s “robust oversight.”177

Finally, the panel majority, in what is also arguably more obi-
ter dicta,l?® criticized for the second time the FCC’s definition of
profanity as really being no different from its definition of inde-
cency.!™ Although the court’s discussion of the problems it per-

169. Fox, 489 F.3d at 465 (emphasis added).
170. Id.

171. Id.

172. Id. at 466.

173. Id.

174. Id. (emphasis added).

175. Pacifica, 438 U.S. at 730 (plurality).
176. Id.

177. Fox, 489 F.3d at 466.

178. Id.

179. Id. at 467.
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ceived to be caused by this overlap are not a model of clarity, the
court seemed to suggest the following scenario. The two words,
indecency and profanity, cannot mean the same thing or even
substantially the same thing. Referring to dictionary definitions
and a 1931 court of appeals case!® tying profanity to the irrelig-
ious, the panel majority found that this must be the real meaning
of profanity.18! Thus, the FCC’s attempt to make it mean some-
thing else was unreasonable.!82

So, the panel majority created barrier after barrier to the
FCC’s ability to make the rule change it wished. The goal of the
panel majority, murky though it is, seems to come as close as pos-
sible to making First Amendment free speech an absolute when it
comes to indecency or profanity. If this goal is attained, sic tran-
sit183 commerce-power and police-power protection of morality in
this context.

1V. THE PANEL DISSENTER

The panel dissenter strongly disagreed with the panel major-
ity. After describing the contested change to the interpretation of
the federal statute as “small,”184 he succinctly described the FCC’s
method of adjudicating indecency complaints. This method in-
volved weighing factors, such as the explicit or graphic nature of
the usage, whether the expletive was repeated, and whether the
material was presented for its shock value. He noted that the
FCC had traditionally attached great importance to the factor of
whether the expletive was repeated and that under pre-Golden
Globes rulings, use of a mere fleeting expletive, without more,
practically guaranteed that the FCC would not impose a penalty
on the offending broadcaster. The Golden Globes ruling meant a
less permissive stance in cases where the expletive was not re-

180. Duncan v. U.S., 48 F.2d 128 (9th Cir. 1931).

181. Fox, 489 F.3d at 466—467.

182. Id. at 467.

183. The Latin word “sic” translates to the English “thus.” The Latin word “transitus”
translates to the word “passage.” Therefore, “sic transit” translates to “thus passes.” The
Bantam New College Latin and English Dictionary 391, 428 (John C. Traupman, Ph.D.,
3rd ed., Bantam 2007).

184. Id. (Leval, J., dissenting).
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peated, at least in cases where the broadcast is not a genuine
newscast.18

The FCC’s new position was especially true in cases where
the F-Word was used.'86 The FCC had expressed its disdain for
use of the word and its inherently sexual connotation.18” The dis-
senter found that in his view the FCC had satisfied the Adminis-
trative Procedure Act in regard to its “relatively modest
change.”'88 The FCC

gave a sensible, although not necessarily compelling, reason.
In relation to the word “f[***],” the [FCC’s] central explana-
tion for the change was essentially its perception that the
“F-Word” is not only of extreme and graphic vulgarity, but
also conveys an inescapably sexual connotation. The [FCC]
thus concluded that the use of the F-Word—even in a single
fleeting instance without repetition—is likely to constitute
an offense to the decency standards of § 1464.189

This, thought the dissenter, should have satisfied the re-
quirements of the Administrative Procedure Act and judicial re-
view of agency action controlled by it, articulated as follows:

(1) Agencies operate with broad discretionary power to es-
tablish rules and standards, and courts are required to
give deference to agency decisions.19°

(2) A court must not “substitute its judgment for that of
the agency.”19!

(3) “Administrative decisions should [not] be set aside. . .
because the court is unhappy with the result reached.”
In general, an agency’s determination will be upheld
by a court unless found to be “arbitrary and capri-
clous.”192

185. Id. at 468-469 (emphasis in original) (quoting Indus. Guidance on the Commn.’s
Case Law Interpreting 18 U.S.C. § 1464, 16 F.C.C. Rec. 7999, {94 8, 10 (2001)).

186. Id. at 469.

187. Id. (citations omitted).

188. Id.

189. Id.

190. Id.

191. Id. (citations omitted).

192. Id. (citations omitted).
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(4) An agency is free . . . to change its standards.193

(5) [W]hen an agency changes its standard or rule, it is
“obligated to supply a reasoned analysis for the
change.”194

(6) Such explanation, we have said, is necessary so that
the reviewing court may “be able to understand the
basis of the agency’s action so that it may judge the
consistency of that action with the agency’s man-
date.”195

The dissenting judge believed that the FCC had properly fol-
lowed those standards. First, the FCC “made clear acknowledg-
ment that its [new] rulings were not consistent with its prior
standard regarding lack of repetition.”19 Second, “[i]Jt announced
the adoption of a new standard.”'97 Third, “it furnished a reasoned
explanation for the change.”'98 And, as he pointed out,

[A]lthough one can reasonably disagree with the [FCC’s]
new position, its explanation—at least with respect to the F-
Word—is not irrational, arbitrary, or capricious.... In
other words, the Commission found, contrary to its earlier
policy, that the word is of such graphic explicitness in inevi-
table reference to sexual activity that absence of repetition
does not save it from violating the standard of decency.19?

Furthermore, the fact that there are exceptions for news
broadcasts and artistic integrity does not make the change irra-
tional because they have been there all along and they are con-
text-based distinctions.2? In other words, they exist to allow ex-

193. Id. at 470.

194. Id. (citations omitted).

195. Id. (citations omitted).

196. Id. (noting the propriety of the FCC changing its position regarding the repetition
of an expletive).

197. Id.

198. Id.

199. Id.

200. Id. at 471 (discussing the FCC’s use of a context-based approach rather than an
all-or-nothing policy).
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ceptions to what some would see as an otherwise unreasonably
rigid rule.20t

The fact that the FCC thought that its old rule would facili-
tate “broadcasters air[ing] expletives at all hours of a day so long
as they did so one at a time,”202 and that the panel majority
thought this view was “divorced from reality”203 did not, in the
view of the dissenting judge, make this reason for the rule change
arbitrary or capricious because all it is is a difference of opin-
ion.2%4 This is an example of where judicial deference is due.205

The dissenting judge then expressed the following point of
view that parallels part of the point that the Author makes in this
Article:

Furthermore, if obligated to choose, I would bet my money
on the agency’s prediction. The majority’s view presupposes
that the future would repeat the past. It argues that because
the networks were not flooded with discrete, fleeting exple-
tives when fleeting expletives had a free pass, they would
not be flooded in the future. This fails to take account of two
facts. First, the words proscribed by the [FCC’s] decency
standards are much more common in daily discourse today
than they were thirty years ago. Second, the regulated net-
works compete for audience with the unregulated cable
channels, which increasingly make liberal use of their free-
dom to fill programming with such expletives. The media
press regularly reports how difficult it is for networks to
compete with cable for that reason. It seems to me the
agency has good reason to expect that a marked increase
would occur if the old policy were continued.206

201. Id. at 471-472 (recognizing the FCC’s goal of reconciling conflict values by permit-
ting standards to take context into account).

202. Id. at 472.

203. Id. (citations omitted) (referring to the majority opinion’s belief that the FCC irra-
tionally concluded that granting an exception for “isolating or fleeting” expletives would
result in expletives at all hours of the day).

204. Id. (noting the divergent predictions between the FCC and the majority).

205. Id. (recognizing that the court is required to be deferential to the agency’s judg-
ment and merely disagreeing with the agency’s result is not sufficient to set aside the
agency’s action).

206. Id. at 472473 (emphasis added).



File: Marks.372.GALLEY (h).doc Created on: 8/20/2008 11:03:00 AM Last Printed: 8/20/2008 11:20:00 AM

800 Stetson Law Review [Vol. 37

The dissent’s footnote seventeen discusses the cultural de-
cline, which is the central theme of this Article. For that reason, it
1s quoted in its entirety as follows:

See, e.g., Gail Pennington, Kingpin/;] There Are More Things
in Heaven and Earth Than “Sopranos,” NBC Insists, St.
Louis Post-Dispatch, Feb. 2, 2003, at F1 (“Although they
tried at first to feign indifference, broadcasters have seethed
for years over the critical acclaim and abundant awards
handed to cable series like The Sopranos. The complaint:
that the playing field isn’t level. Broadcasters are strained
by FCC rules about content—nudity and sex, violence and
language—that don’t apply to cable.”); Jim Rutenberg, Few
Viewers Object as Unbleeped Bleep Words Spread on Net-
work TV, N.Y. Times, Jan. 25, 2003, at B7 (“Broadcast tele-
vision, under intensifying attack by saltier cable competi-
tors, 1s pushing the limits of decorum further by the year,
and hardly anyone is pushing back.”); Jim Rutenberg, Hurt
by Cable, Networks Spout Expletives, N.Y. Times, Sept. 2,
2001, at 11 (“Broadcast television is under siege by smaller
cable competitors that are winning audiences while pushing
adult content. In that climate, broadcast is fighting the per-
ception that its tastes are lagging behind those of a media-
saturated culture whose mores have grown more permis-
sive.”).207

Finally, the dissenter demolished the majority’s last argu-
ment “that the F-Word is often used in the everyday conversation
without any sexual meaning.”208 While agreeing that the word
may be used without intending any sexual connotation,2%9 that is
irrelevant to the FCC,210 and the panel majority either failed to
understand the FCC’s perspective or interpreted it in the way
“least favorable” to the FCC.211 Correctly understood, the FCC
believed that however the speaker viewed the use of the word, “a
substantial part of the community, and of the television audience,

207. Id.at472n. 17.

208. Id. at 473 (providing several instances where the F-Word is used without an intent
to convey a sexual meaning).

209. Id. (noting the various non-sexual uses of the F-Word).

210. Id. (asserting that the FCC was not referring to the fact that every use of the F-
Word has a sexual connotation).

211. Id.
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will understand the word as freighted with an offensive sexual
connotation.”?!2 Thus, viewed correctly, this and the other parts of
the FCC’s reasoning for the contested change were clearly ra-
tional.213

The dissent added in a footnote the following about the panel
majority’s foray into the First Amendment:214

I express neither agreement nor disagreement with my col-
leagues’ added discussion of Fox’s other challenges to the
[FCC’s] actions because, as the majority opinion recognizes,
it is dictum and therefore not an authoritative precedent in
our Circuit’s law. In subsequent adjudications, the respect
accorded to dictum depends on its persuasive force and not
on the fact that it appears in a court opinion.215

V. THE SPECTRE OF COHEN v. CALIFORNIA

In Cohen, the Court majority was not only perched on top of
the slippery slope but, by the end of Justice Harlan’s majority
opinion, had started a slippery slide down that slope.

The facts are simple enough:

On April 26, 1968, the defendant [Cohen] was observed in
the Los Angeles County Courthouse in the corridor outside
of division 20 of the municipal court wearing a jacket bear-
ing the words “F[***] the Draft” which were plainly visible.
There were women and children present in the corridor . . ..
The defendant testified that he wore the jacket knowing that
the words were on the jacket as a means of informing the
public of the depth of his feelings against the Vietnam War
and the draft.216

212. Id.

213. Id. at 473—474 (viewing the decision as merely a difference of opinion between the
Commission and the agency and noting the need to extend deference to the agency in such
instances).

214. Id. at 474 n. 19. Perhaps this was in response to the panel majority’s use of the
dissenter’s law review article to support its use of First Amendment dicta. Supra n. 137.

215. Id.

216. Cohen, 403 U.S. at 16.



File: Marks.372.GALLEY (h).doc Created on: 8/20/2008 11:03:00 AM Last Printed: 8/20/2008 11:20:00 AM

802

Stetson Law Review [Vol. 37

Cohen was charged and convicted under a part of California

Penal Code, Section 415, which was essentially a disturbing-the-
peace statute.?!” All Cohen did was knowingly wear the jacket:

The defendant did not engage in, nor threaten to engage in,
nor did anyone as the result of his conduct in fact commit or
threaten to commit any act of violence. The defendant did
not make any loud or unusual noise, nor was there any evi-
dence that he uttered any sound prior to his arrest.2!8

The basis upon which the California Court of Appeal affirmed

his conviction was that

“offensive conduct” means “behavior which has a tendency to
provoke others to acts of violence or to in turn disturb the
peace,” and that the State had proved this element because,
on the facts of this case, [i]Jt was certainly reasonably fore-
seeable that such conduct might cause others to rise up to
commit a violent act against the person of the defendant or
attempt to forcibly remove his jacket.219

A divided California Supreme Court refused to hear the case.220

The United States Supreme Court, in order to reach what it

considered the essence of the case, ruled out various issues.22! Not

invo

lved were the following:

(1) The regulation of conduct independent of the speech it-
self.222

(2) The punishment of Cohen for the anti-draft message
conveyed by the jacket unrelated to the actual lan-
guage used.223

217.
offens
218.
219.
220.
221.
222.

Id. (noting that the statute prohibits willful disturbances of the peace through
ive conduct).

Id. at 16-117.

Id. at 17 (emphasis in original).

Id.

Id. at 18 (maintaining the issue was a conviction which rested on speech alone).

Id. (declining to analyze “any separately identifiable conduct which allegedly was

intended by Cohen to be perceived by others as expressive”).

223.

Id. (explaining that Cohen could not be punished for the asserted position on his

jacket).
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After reaching what is considered to be the key general issue,
the Court stated that

Appellant’s conviction, then, rests squarely upon his exercise
of the “freedom of speech” protected from arbitrary govern-
mental interference by the Constitution and can be justified,
if at all, only as a valid regulation of the manner in which he
exercised that freedom, not as a permissible prohibition on
the substantive message it conveys. This does not end the
inquiry, of course, for the First and Fourteenth Amendments
have never been thought to give absolute protection to every
individual to speak whenever and wherever he pleases or to
use any form of address in any circumstance that he
chooses.?24

Here again, it became necessary for Justice Harlan to rule
out issues “typically associated with such problems [that were]
not presented here” as follows:225

(1) The law under which Cohen was convicted was not
limited to the protection of the decorum of court
houses.226

(2) The jacket did not fall within the definition of obscen-
ity or fighting words, both categories of speech that en-
joy no First Amendment protection.227

(3) The jacket, under the circumstances, did not fall
within that category of cases generally described as
captive audience cases.228

Finally, the Court arrived at the following heart of the issue:

It is whether California can excise, as “offensive conduct,”
one particular scurrilous epithet from the public discourse,
either upon the theory of the court below that its use is in-

224. Id. at 19.

225. Id. (providing the necessity of ruling out those issues “typically associated with
such problems”).

226. Id. (maintaining that the statute under which the defendant was convicted lacked
language that permissible speech or conduct would not be allowed in certain areas).

227. Id. at 19-20 (asserting the jacket was neither erotic nor fighting words).

228. Id. at 21 (emphasizing the differences between the jacket and typical captive-
audiences cases).
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herently likely to cause violent reaction or upon a more gen-
eral assertion that the States, acting as guardians of public
morality, may properly remove this offensive word from the
public vocabulary.?29

After correctly pointing out that Cohen’s jacket and his wear-
ing it could not be stretched into a proper application of either the
fighting-words or hostile-audience doctrines,23° Justice Harlan
reached the following thought, which the Author considers the
key issue:

Admittedly, it is not so obvious that the First and Four-
teenth Amendments must be taken to disable the States
from punishing public utterance of this unseemly expletive
in order to maintain what they regard as a suitable level of
discourse within the body politic.231

The Court was of the opinion, however, “that examination
and reflection will reveal the shortcomings of a contrary view-
point.”232 With all due respect to Justice Harlan and the majority,
it is in its “examination” and “reflection” that “shortcomings” are
to be found.

Justice Harlan’s defense of the indefensible began with the
following words:

At the outset, we cannot overemphasize that, in our judg-
ment, most situations where the State has a justifiable in-
terest in regulating speech will fall within one or more of the
various established exceptions, discussed above but not ap-
plicable here, to the usual rule that governmental bodies
may not prescribe the form or content of individual expres-
sion.233

229. Id. at 22—-23 (emphasis added).

230. Id. at 23; see supra n. 218 and accompanying text (stating that Cohen’s jacket did
not involve the use of fighting words nor did the jacket fall within the category of captive-
audience cases).

231. Cohen, 403 U.S. at 23.

232. Id. at 23-24.

233. Id. at 24; see supra nn. 226-228 and accompanying text (describing established
exceptions related to courthouse decorum, obscenity or fighting words, and captive audi-
ences).
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“[M]ost situations”234 does not mean all situations. Surely, if there
exist grounds for another exception, it would be the public use of
the F-Word!235

Justice Harlan then continued,

[e]qually important to our conclusion is the constitutional
backdrop against which our decision must be made. The con-
stitutional right of free expression is powerful medicine in a
society as diverse and populous as ours. It is designed and
intended to remove governmental restraints from the arena
of public discussion, putting the decision as to what views
shall be voiced largely into the hands of each of us, in the
hope that use of such freedom will ultimately produce a
more capable citizenry and more perfect polity and in the be-
lief that no other approach would comport with the premise
of individual dignity and choice upon which our political sys-

tem rests.236

Certainly this is the theory and practice of the First Amend-
ment’s protection of free speech, but it is neither an absolute the-
ory nor an absolute practice! What the unfettered use of the F-
Word has to do with “a more capable citizenry,”237 “[a] more per-
fect polity”238 or with “individual dignity”?3 is certainly not im-
mediately obvious. Reflection will not give any more guidance.
Sure, freedom of speech guarantees one’s right to denounce the
military draft in the strongest terms, but surely not by using a
word that is, charitably put, grossly indecent.240

Justice Harlan’s reasons for his defense of the F-Word become
even more implausible as follows:

To many, the immediate consequence of this freedom may
often appear to be only verbal tumult, discord, and even of-
fensive utterance. These are, however, within established
limits, in truth necessary side effects of the broader endur-

234. Id.

235. See supra nn. 2-6, 229 and accompanying text (suggesting that this opinion is
grounded on the theory that the states are guardians of public morality).

236. Cohen, 403 U.S. at 24.

237. Id.

238. Id.

239. Id.

240. See infra n. 245 and accompanying text (explaining that the word f*** is generally
offensive).
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ing values which the process of open debate permits us to
achieve. That the air may at times seem filled with verbal
cacophony is, in this sense not a sign of weakness but of
strength. We cannot lose sight of the fact that, in what oth-
erwise might seem a trifling and annoying instance of indi-
vidual distasteful abuse of a privilege, these fundamental
societal values are truly implicated. That is why “[w]holly
neutral futilities * * * come under the protection of free
speech as fully as do Keats’ poems or Donne’s ser-

mons,”?4! | .. and why “so long as the means are peaceful,
the communication need not meet standards of acceptabil-
ity.”242

To accord First Amendment protection to the use of the F-
Word is “not a sign of weakness but of strength”?243 Rather, it
seems to be a sign of near-terminal, nonjudgmental interpretation
of freedom of speech when judgment could hardly be more badly
needed! “[Flundamental societal values”?44 include the protection
of the F-Word? What a quaint thought. Finally, we get to the ad-
hesive that is designed to hold together the argument that along
with almost everything else, the F-Word is protected by the First
Amendment. And lo and behold it is the “slippery slope” argument
as follows:

[TThe principle contended for by the State seems inherently
boundless. How is one to distinguish this from any other of-
fensive word? Surely the State has no right to cleanse public
debate to the point where it is grammatically palatable to
the most squeamish among us. Yet no readily ascertainable
general principle exists for stopping short of that result were
we to affirm the judgment below. For, while the particular
four-letter word being litigated here is perhaps more dis-
tasteful than most others of its genre, it is nevertheless often
true that one man’s vulgarity is another’s lyric. Indeed, we
think it is largely because governmental officials cannot
make principled distinctions in this area that the Constitu-

241. Cohen, 403 U.S. at 24, 25 (citing Winters v. N.Y., 333 U.S. 507 (1948) (Frankfurter,
J., dissenting)).

242. Id. (citing Org. for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971)).

243. Id. at 25.

244. Id.
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tion leaves matters of taste and style so largely to the indi-
vidual.245

It has been said that when governors lose the will to govern,
society 1s in trouble.246 It seems to the Author that the same may
be said when the Supreme Court, in the name of the First Amend-
ment, takes away from governors the power to govern. To say, as
does Justice Harlan, that a line cannot be drawn between the F-
Word and other distasteful words is to ignore reality. As Justice
Holmes once said in a different context, one side of a line may
look much like the other side of a line, but lines still have to be
drawn.24” The only issue before the Court in Cohen was one espe-
cially foul word. Anything said beyond ruling on the government’s
attempt to take that word out of public discourse would be obiter
dicta. So, instead of making a very limited ruling that would have
made society a little more civil, Justice Harlan bowed down to a
perceived slippery slope—today the F-Word, tomorrow, who
knows? The real slippery slope was ignored. If government cannot
ban that word, what can it ban beyond obscenity and fighting
words?24% Almost anything goes, and society slips further and fur-
ther down the slope.

With all due respect to Justice Harlan, and considerable re-
spect is due, his final two thoughts on this subject become even
more distant from the reality of that one word as follows:

Additionally, we cannot overlook the fact, because it is well
illustrated by the episode involved here, that much linguistic
expression serves a dual communicative function: it conveys
not only ideas capable of relatively precise, detached explica-
tion, but otherwise inexpressible emotions as well. In fact,
words are often chosen as much for their emotive as their
cognitive force. We cannot sanction the view that the Consti-
tution, while solicitous of cognitive content of individual
speech has little or no regard for that emotive function which
practically speaking, may often be the more important ele-

245. Cohen, 403 U.S. at 25.

246. The Author is uncertain exactly where he first heard this phrase, but he has heard
it many times throughout his extensive career as a constitutional law professor.

247. Louisville Gas Co. v. Coleman, 277 U.S. 32, 41 (1928) (Holmes, J., dissenting).

248. See supra n. 227 and accompanying text (explaining that obscenity and fighting
words are categories of speech that receive no First Amendment protection).



File: Marks.372.GALLEY (h).doc Created on: 8/20/2008 11:03:00 AM Last Printed: 8/20/2008 11:20:00 AM

808 Stetson Law Review [Vol. 37

ment of the overall message sought to be communicated. In-
deed, as Mr. Justice Frankfurter has said, “[o]ne of the pre-
rogatives of American citizenship is the right to criticize
public men and measures—and that means not only in-
formed and responsible criticism but the freedom to speak
foolishly and without moderation.”24?

In the case of that one word that was before the Court, let
Judge Leval of the Second Circuit in Fox, which informs the core
of the speech part of this Article, speak to the “overall [emotive]
message sought to be communicated” as follows:250

[E]ven when the speaker does not intend a sexual meaning,
a substantial part of the community . . . will understand the
word as freighted with an offensive sexual connotation. . ..
[TThe F-[w]ord is never completely free of an offensive, sex-
ual connotation.251

Is this, then, “the overall [emotive] message” Justice Harlan
wishes the First Amendment to protect? And as far as the refer-
ence to dJustice Frankfurter’s comments quoted by dJustice
Harlan,?52 the reader will note that they appear to be taken out of
context.253 One cannot help but wonder what Justice Frankfurter

249. Cohen, 403 U.S. at 25, 26 (emphasis added).

250. Id.

251. Fox, 489 F.3d at 473 (Leval, J., dissenting).

252. See supra n. 214 and accompanying test (demonstrating where Justice Harlan
cites justice Frankfurter’s dissenting opinion in Winters).

253. In Winters, Justice Frankfurter, along with Justices Jackson and Burton, dis-
sented from a decision that struck down a New York Statute, “subsection 2 of Section 1141
of the New York penal law.” It provided the following as quoted by the Court:

SECTION 1141. OBSCENE PRINTS AND ARTICLES.

(1) A person...who,

(2) Prints, utters, publishes, sells, lends, gives away, distributes or shows, or has
in his possession with intent to sell, lend, give away, distribute or show, or
otherwise offers for sale, loan, gift or distribution, any book, pamphlet, maga-
zine, newspaper or other printed paper devoted to the publication, and princi-
pally made up of criminal news, police reports, or accounts of criminal deeds,
or pictures, or stories of deeds of bloodshed, lust or crime;. .. [i]s guilty of a
misdemeanor . . . .

Winters, 333 U.S. at 508. In full context, Justice Frankfurter’s following remarks appear to
be different from what Justice Harlan appeared to suggest:

[TThe Court sufficiently summarizes one aspect of what the State of New York here

condemned when it says “we can see nothing of any possible value to society in these

magazines.” From which it jumps to the conclusion that, nevertheless, “they are as
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would have thought of the use of his comments to protect the F-
Word.254

Finally, the silliest reason of all for protecting Cohen’s vulgar
word is the following:

[W]e cannot indulge in the facile assumption that one can
forbid particular words without also running a substantial
risk of suppressing ideas in the process. Indeed, govern-
ments might soon seize upon the censorship of particular
words as a convenient guise for banning the expression of
unpopular views. We have been able, as noted above, to dis-
cern little social benefit that might result from running the
risk of opening the door to such grave results.25

Once again one sees the spectre of the slippery slope trotted
out. It boggles the mind to see how banning the F-Word from pub-
lic discourse would bring about the horrors Justice Harlan set
before the reader. Had this case gone the other way, and govern-
ment then attempted some of what Justice Harlan appeared to
fear, the words of his brethren in another context are apropos, not
“while this Court sits.”256

much entitled to the protection of free speech as the best of literature.” Wholly neu-
tral futilities, of course, come under the protection of free speech as fully as do Keats’
poems or Donne’s sermons. But to say that these magazines have “nothing of any
possible value to society” is only half the truth. This merely denies them goodness. It
disregards their mischief. As a result of appropriate judicial determination, these
magazines were found to come within the prohibition of the law against inciting
“violent and depraved crimes against the person,” and the defendant was convicted
because he exposed for sale such materials. The essence of the Court’s decision is
that it gives publications which have “nothing of any possible value to society” con-
stitutional protection but denies to the States the power to prevent the grave evils to
which, in their rational judgment, such publications give rise.

Id. at 527-528 (Frankfurter, Jackson & Burton, JJ., dissenting).

254. It may not be that Justice Frankfurter’s comments would fully support the posi-
tion taken by this Article. It is, however, clear that they do not support Justice Harlan’s
opinion.

255. Cohen, 403 U.S. at 26.

256. The quote is from Walz v. Tax Commn. of City of N.Y., 397 U.S. 664 (1970). Walz
was decided the year before Cohen and is mentioned for the response of the majority opin-
ion by Chief Justice Burger to a slippery slope argument in Justice Douglas’ dissent. The
issue was tax exemption for churches:

[A]ln unbroken practice of according the exemption to churches, openly by affiliate
state action, not covertly by state inaction, is not something to be lightly cast
aside. . .. If tax exemption can be seen as this first step toward “establishment” of
religion, as Mr. Justice Douglas fears, the second step has been along in coming. Any
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So there it is! Because of Cohen, the F-Word can be freely
used in public discourse unless it is used in a situation that
amounts to “fighting words” or the “hostile audience problem” as
those concepts are viewed by the Supreme Court.257 In the very
narrow context of the electronic broadcast media,25® primarily be-
cause of public ownership of the airwaves and spectrum scar-
city,2? the repeated use of the F-Word and similar vulgarity for
what appeared to be its shock effect could be exiled to times when
children are probably not part of the audience.26° An attempt by
the FCC to ban the F-Word from the electronic broadcast me-
dium, even if used once (with exceptions of news broadcasts and
artistic integrity) and at any time, was struck down by the Second
Circuit Court of Appeals on the basis that the change violated the
Administrative Procedure Act.26! Lest there be any doubt, how-
ever, the FCC was warned that even if on remand it could comply
with the Administrative Procedure Act, its efforts were almost
certainly doomed by the First Amendment.262 State governments,
in the exercise of their sovereign police power to protect, among
other things, public morality vis-a-vis the F-Word, have been to-
tally frustrated by judicial interpretation (or more likely misin-
terpretation) of the First Amendment. The federal government’s
use of the power to regulate interstate commerce to keep that
word off the publicly owned airwaves has met with but little more
success. Were the question asked if the United States is better or
worse off as a result, the vast majority would almost surely say
worse. While it is true that the First Amendment protects the pu-
tative minorities from the putative majorities, the question must
be asked: In this context, has the majority no rights? Must it
watch, with no recourse short of constitutional amendment,
American culture coarsen and decline?

move that realistically “establishes” a church or tends to do so can be dealt with
“while this Court sits.”
Id. at 678 (emphasis added).
257. Supra nn. 227-228 and accompanying text.
258. Supran. 61 and accompanying text.
259. See supra n. 89 and accompanying text (explaining the Supreme Court’s justifica-
tion for the FCC’s regulation of broadcast media).
260. Supran. 61 and accompanying text.
261. Fox, 489 F.3d at 462.
262. Id.
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SECTION II: RELIGION, CULTURE, AND
THE PUBLIC SQUARE?53

There are two major problems that underlie the expulsion of
religion from the public square. The first is the message that may
be found in the very act of expulsion. It can be seen as the mirror
image?64 of Justice O’Connor’s endorsement theory of the Estab-
lishment Clause,265> which suggests that if an act of government
can be seen by an ordinary person as an endorsement of religion,
then the Establishment Clause has been violated. Perhaps the
best overall discussion is found in the several opinions in the
Capitol Square Review and Advisory Board v. Pinette.266

There, the issue was the government’s denial of a permit for
an unattended cross the Ku Klux Klan wished to place in Capitol
Square, the statehouse plaza in Columbus, Ohio.267 The square
was open generally to various other forms of expression.26® Justice
Scalia wrote an opinion, part of which was the majority one and
the remainder being a plurality opinion.269 This examination will
be limited to the question of endorsement as a violation of the Es-
tablishment Clause. In an attempt to distinguish this situation
from two cases that seemingly conflicted with the government’s
position vis-a-vis the cross,2’® the government argued that “the
forum’s proximity to the seat of government ... may produce the
perception that the cross bears the [government’s] approval.”27!
Thus, the government “urged” the Court to uphold their denial of
a permit for the cross by applying the so-called endorsement
test.2”2 This test would allow the Court “to find that, because an

263. Circumstances beyond either of our control kept the intended co-author from writ-
ing this part of the Article. It would have, no doubt, been a fitting companion to Section I.
However, since the Author does not wish to leave this part out entirely, brief comments
will be made on the topic as described above.

264. The reference is to N.C.A.A. v. Tarkanian, 488 U.S. 179, 192 (1988).

265. See supra n. 6 and accompanying text (quoting the Establishment Clause).

266. 515 U.S. 753 (1995).

267. Id. at 758.

268. Id.

269. Id. at 757.

270. The two cases the government distinguished Capitol Square from are County of
Allegheny v. American Civil Liberties Union, Greater Pittsburgh Chapter, 492 U.S. 573
(1989) and Lynch v. Donnelly, 465 U.S. 668 (1984).

271. Capitol Square, 515 U.S. at 763.

272. Id. (citing e.g. County of Allegheny v. ACLU Greater Pitt. Ch., 492 U.S. 573 (1989);
Lynch v. Donnelly, 465 U.S. 668 (1984)).
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observer might mistake private expression for officially endorsed
religious expression,” the government’s refusal to permit the
placement of the cross in Capitol Square was constitutional.273
Regarding the discussion of the endorsement test, Part IV of
the opinion by Justice Scalia becomes that of only four justices:274

“Endorsement” connotes an expression or demonstration of
approval or support. Our cases have accordingly equated
“endorsement” with “promotion” or “favoritism.” We find it
peculiar to say that government “promotes” or “favors” a re-
ligious display by giving it the same access to a public forum
[Capitol Square] that all other displays enjoy. ... The test
[the government proposes], which would attribute to a neu-
trally behaving government private religious expression, has
no antecedent in our jurisprudence, and would better be
called a “transferred endorsement” test.27®

Capitol Square is a genuinely public forum, is known to be a
public forum, and has been widely used as a public forum for
many, many years. Private religious speech cannot be sub-
ject to veto by those who see favoritism where there is
none.276

Justice O’Connor responded.2’7 It is this response that illus-
trates the true nature of the endorsement test and provides the
basis for the Author’s argument that fear of endorsement can lead
to anti- or negative endorsement—the impression that govern-
ment frowns on religion—and thus the consequence of driving
religion out of the public square:

I part company with the plurality on a fundamental point: I
disagree that “[i]t has radical implications for our public pol-
icy to suggest that neutral laws are invalid whenever hypo-
thetical observers may—even reasonably—confuse an inci-
dental benefit to religion with state endorsement.” On the
contrary, when a reasonable observer would view a govern-

273. Id.

274. Id. (Scalia, J., Rehnquist, C.J., Kennedy & Thomas, JJ., concurring).

275. Id. at 763—-764 (emphasis in original) (citations omitted).

276. Id. at 766.

277. Id. at 772-783 (O’Connor, Souter & Breyer, JJ., concurring in part and concurring
in the judgment).
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ment practice as endorsing religion, I believe that it is our
duty to hold the practice invalid.278

And there, of course, is the crux of the problem. An ordinary
person who does not understand the workings of the Establish-
ment Clause (or the minds of Supreme Court justices for that
matter) could easily come to look at the struggles to avoid en-
dorsement as hostility toward religion. Thus for some folks, this
perceived hostility would be seen as a government view that relig-
ion is bad, and then the moral influence of religion is weakened.
And with the weakening comes moral decay of the culture.

Of course, all this is unnecessary. As Justice Rehnquist has
pointed out, a proper original understanding of the Establishment
Clause is that there can be no national church.2’”® As a possible
corollary, the federal government cannot favor one religion over
another28? and thus presumably informally establish a state relig-
ion. Were this the accepted view, rather than the separation of
church and state—which was never intended—government could
be seen as approving of religion so long as the approval was of all
religions.

CONCLUSION

The argument can be summed up with ease. Through a too-
expansive interpretation of freedom of expression, as guaranteed
by the First Amendment, and through a totally flawed interpreta-
tion of the Establishment Clause of that Amendment, the federal
judiciary and especially the Supreme Court have made their not
insubstantial contribution to the decline of the American culture.

278. Id. at 776777 (emphasis in original).

279. Wallace v. Jaffree, 472 U.S. 38, 104 (1985) (Rehnquist, J., dissenting) (quoting
Joseph Story, Story’s Commentaries on the Constitution of the United States vol. 2, 630—
632 (5th ed., Little, Brown & Co. 1905) (originally published 1891) (explaining that the
real objective of the First Amendment was to “exclude all rivalry among Christian sects,
and to prevent any national ecclesiastical establishment which should give to a hierarchy
the exclusive patronage of the national government”)).

280. Id. at 98.



File: Marks.372.GALLEY (h).doc Created on: 8/20/2008 11:03:00 AM Last Printed: 8/20/2008 11:20:00 AM

814 Stetson Law Review [Vol. 37

RESPONSE: A TRUE VULGARITY

Ross David Lustman”®

1. INTRODUCTION

In The Decline of American Culture: The Role of the Federal
Judiciary, Professor Thomas Marks suggests that several federal
court opinions overturning regulations against certain swear
words in broadcast media have in part caused a general decline in
public morality.281 Most recently, in Fox Television Stations, Inc.
v. Federal Communications Commission,282 the United States
Court of Appeals for the Second Circuit invalidated a Federal
Communications Commission (FCC) rule change regarding “fleet-
ing expletives.”?83 The FCC had expanded the previous rule by
imposing a fine on broadcasters who used certain swear words in
an “isolated, non-literal, fleeting” manner.28* Against a dissent by
Judge Leval,2% the panel majority held that the rule change was
not properly explained and was therefore “arbitrary” under the
Administrative Procedure Act.286

Professor Marks believes that this decision is one in a series
of decisions that has weakened public morality.28” However, Pro-
fessor Marks’s analysis is flawed because the banned words do
not implicate morality at all.28® The panel majority, the dissent,

* Student of Professor Marks, J.D. Candidate, Stetson University College of Law,
2009; University of New Hampshire, B.A. in Business, December 2004.

281. Supra nn. 2-9 and accompanying text.

282. 489 F.3d 444 (2d Cir. 2007).

283. Id. at 447.

284. Id. at 455.

285. Id. at 467-474 (Leval, dJ., dissenting). Judge Leval argued that the FCC rule
change was consistent with the Administrative Procedure Act requirements because it
“gave a reasoned explanation for its change of standard.” Id. at 467.

286. Id. at 447. The panel majority emphasized that the FCC unwaveringly adopted the
position over the past several decades that fleeting expletives did not violate its indecency
regulations. Id. at 446-447.

287. See supra nn. 8-14 and accompanying text (asserting that the Fox case was one of
a series of Supreme Court decisions contributing to the degradation of America’s culture).

288. See infra pt. II (discussing the absence of a moral proscription against f*** and
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and Professor Marks all interpreted the issue incorrectly. The
correct question is not whether “fleeting expletives” implicate mo-
rality but instead whether a regulation banning individual words
in any context is constitutionally valid. The court in Fox was not
free to decide this question correctly because of precedent in Fed-
eral Communications Commission v. Pacifica Foundation,?89
which upheld a ruling against a radio station that broadcasted so-
called indecent language.2?0 If the Supreme Court decided
Pacifica Foundation correctly, a discussion on “fleeting exple-
tives” would be entirely unnecessary. Any regulation banning in-
dividual words from broadcast, whether spoken deliberately or
fleetingly, is unconstitutional because the words do not implicate
any issues of morality or any other legitimate state interest, and
such a regulation constitutes content-based regulation that can-
not survive strict scrutiny.29!

The Decline of American Culture: The Role of the Federal Ju-
diciary focuses, as this rebuttal shall focus, primarily on the
words “f***” and “s*** 292 though the argument is applicable to
several other expletive terms. F*** and s*** were the two words
at issue in Fox?% and were two of the words used in George
Carlin’s Seven Filthy Words monologue at issue in Pacifica Foun-
dation.??* F*** ig a synonym for copulation or intercourse,?? and
s*** ig a synonym for defecation or feces.?%¢ Professor Marks be-
lieves that the use of these synonyms is immoral and that they
should therefore be banned from broadcast radio and television in

gFEE),

289. 438 U.S. 726 (1978) (plurality).

290. Id. at 751. The Court emphasized the broadcast’s pervasiveness and accessibility
to children. Id. at 748-749.

291. Infra pts. II-1III (finding that certain disfavored synonyms are not immoral and
that regulations banning them are unconstitutional).

292. As a matter of personal choice, the Response will follow the conventions of Profes-
sor Marks’s Article and not spell out the full words. Supra n. 15. This Response will refer-
ence them only as follows: “f***” and “the F-Word” refer to the word “fuck”; and “s***” and
“the S-Word” refer to the word “shit.”

293. 489 F.3d at 452.

294. 438 U.S. at 751.

295. Merriam-Webster Online Dictionary, Fuck, http:/www.m-w.com/dictionary/fuck
(accessed Apr. 29, 2008).

296. Merriam-Webster Online Dictionary, Shit, http:/www.m-w.com/dictionary/shit
(accessed Apr. 29, 2008).
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most contexts.297 As articulated in the argument below, I dis-
agree.

Part II of this Response will analyze the F-Word and the S-
Word from the perspective of a few philosophical systems of ethics
and conclude that such words do not truly implicate morality.
Part III of this Response will then analyze the constitutional law
surrounding these words and conclude that any regulation ban-
ning the terms is necessarily unconstitutional.

1I. A MORAL ANALYSIS OF WORD CHOICE

At the outset, it seems intuitive to me that these swear words
do not truly implicate morality. I have used and been exposed to
these words since childhood and have never felt harmed or hurt
by them. On the other hand, for many Americans the converse is
true. Intuitively, they believe that these words are immoral and
should not be used, or at least should only be used in certain
situations.2%® However, moral decisions and rules need not be a
“matter of personal predilections”? or mere intuition. There are
several systems of ethical thought that can guide us in our moral
decisions.?? I decided to research some of these systems, and the
results of my research find no clear reason to ban the F-Word or
the S-Word.

A. Kant’s Categorical Imperative

Immanuel Kant is one of the most well-known moral philoso-
phers of the western world and is studied extensively in the field
of ethics philosophy.3! Kant is perhaps most well-known for the

297. Supra n. 23 and accompanying text (providing only one instance where using cer-
tain disfavored synonyms is acceptable: when a tired 9/11 first responder cursed on the
news the morning of 9/12).

298. See AP, Watch Your Mouth! Americans See Profanity Getting Worse, Poll Finds,
http://www.msnbc.msn.com/id/12063093/ (Mar. 29, 2006) (finding that 51% of Americans
either do not use the F-Word at all or use it no more than a few times per year).

299. Pacifica Found. v. FCC, 556 F.2d 9, 26 (D.C. Cir. 1977), rev'd, 438 U.S. 726 (1978)
(quoting Cohen v. Cal., 403 U.S. 15, 21 (1971)).

300. See generally David Robinson & Chris Garratt, Introducing Ethics (Richard Ap-
pignanesi ed., Totem Books 2005) (discussing the theories put forth by significant moral
philosophers throughout history). Admittedly, my academic background is in business, not
philosophy, although I do find myself personally interested in the study.

301. See Immanuel Kant, Groundwork of the Metaphysic of Morals 8 (H.J. Paton ed.,
Harper & Row 1964) (referring to Kant’s Groundwork of the Metaphysic of Morals as being
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idea of the categorical imperative, a system that attempts to
ground morality in the realm of reason.302 The first formulation of
the categorical imperative is that we should “[aJct only on that
maxim through which you can at the same time will that it should
become a universal law.”39 This tenet suggests the following
multi-part analysis of any maxim: (1) a maxim or principle must
be formulated; (2) this maxim must be imagined as a law univer-
sally applied to all people; (3) it must be determined whether this
maxim applied universally is “conceivable”; and (4) it must be de-
cided whether the maxim can be constantly willed.3%¢ If a maxim
satisfies this analysis, it is moral.3%

For instance, a maxim that suggests it is permissible to kill
another human being fails the categorical imperative.3%¢ Such a
maxim applied universally would “expose me and everyone else to
violent death, which is something that one cannot consistently
will.”307 Killing, therefore, fails the “contradiction in the will”
test.398 Lying or using deceptive language also fails the categorical
imperative test.3%9 It is impossible to conceive of a world where
people universally lie and deceive.31% In such a world the concept
of trust cannot exist because people universally lie.31! Yet, it must
exist if our lies are to be deceptive.?12 Under this formulation, de-
ception fails the “contradiction in conception” test.313

similarly situated with Plato’s Republic and Aristotle’s Ethics).

302. Robert Johnson, Stanford Encyclopedia of Philosophy, Kant’s Moral Philosophy,
http://plato.stanford.edu/entries/kant-moral/#ForUniLawNat (last updated Apr. 6, 2008).

303. Kant, supra n. 301, at 88 (emphasis removed). A maxim is a subjective tenet of
action that is distinguishable from an objective tenet. Id. at 88 n. 51. The former is the
theory on which a person acts, while the latter is a principle based on how the person
should act. Id.

304. Johnson, supra n. 302.

305. Id. If one is unable to satisfy the third requirement, one cannot act on the maxim.
Id. However, if one is only unable to satisfy the fourth step, one may pursue a policy per-
mitting such derogations. Id.

306. dJulian H. Franklin, Killing and Replacing Animals, 2 J. Animal L. & Ethics 77, 86
May 2007).

307. Id.

308. Johnson, supra n. 302. If the maxim were applied universally, it would destroy the
trust necessary for a society. Franklin, supra n. 306, at 87.

309. Johnson, supra n. 302.

310. Id.

311. Id.

312. Id. In order for someone to deceive another person, there must be a relationship of
trust. Id. Without such trust, a person cannot be deceived. Id.

313. Id.
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Turning this analysis to the use of disfavored synonyms does
not suggest that their use is morally impermissible. Going
through the analysis, we must first formulate the following
maxim: Use the word f*** for intercourse and the word s*** for
feces. Then, we imagine it as a universal law: People ought to
universally use the word f*** for intercourse and the word s***
for feces. Are there any contradictions in such a universal law
that makes it inconceivable? I cannot see any. Can one constantly
will such a world? I absolutely can.3* The maxim does not fail the
“contradiction in conception” test, nor does it legitimately fail the
“contradiction in will” test. Under a Kantian categorical impera-
tive approach to ethics, the use of the F-Word and S-Word are
morally permissible.

B. Mill’s Utilitarianism and Liberty

John Stuart Mill is another widely read and studied ethical
philosopher.3'> Mill advocated utilitarianism as a moral-value
premise.3!¢ Utilitarianism asserts that an action is right only if it
increases happiness or pleasure, and an action is wrong if it in-
creases pain.3l7

As with the Kantian discussion above, murder and dishonesty
will almost always fail a utilitarian analysis. The pleasure or util-
ity one receives from killing or lying will nearly always be out-
weighed by the pain the victim and society at large feel. However,
one cannot show the same thing to be true with using the F-Word
or the S-Word. Mill famously stated that “the only purpose for
which power can be rightfully exercised over any member of a
civilized community, against his will, is to prevent harm to oth-
ers.”318 If one cannot show that a person is harmed by hearing or

314. Iam sure that those who disagree with me about the F-Word and the S-Word would
suggest they cannot consistently will such a world. I ask anyone making such an argument
to continue reading. Without a showing of a real and concrete harm, the F-Word and the S-
Word are easy to consistently will. Being unable to consistently will society as a bloody war
zone is quite different from being unable to consistently will the use of a few words.

315. See John Stuart Mill, On Liberty vii (Currin Shields ed., Prentice Hall 1958) (pro-
viding context to Mill’s arguments and explaining the impact of his political and moral
philosophy) [hereinafter Mill 1].

316. Eugene R. Milhizer, Justification and Excuse: What They Were, What They Are,
and What They Ought to Be, 78 St. John’s L. Rev. 725, 796 n. 393 (2006).

317. John Stuart Mill, Utilitarianism 14—-15 (Ward Small 1899).

318. Mill 1, supran. 315, at 13.
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using these disfavored terms, then the government is not right-
fully exercising its power in regulating them. One may, of course,
suggest that they are “harmed” by language that one does not like
because one is offended.?'® This assertion needs a bit more sup-
port to suggest that the words actually cause harm. Millions of
Americans purposefully avail themselves to these words. For ex-
ample, the number-one-grossing motion picture of all time320 in-
cludes both the F-Word and the S-Word, as do many best-selling
albums and books.32! It is obvious that if the swear words were
harmful, then this media would not sell so well.

Two obvious counterarguments need to be addressed. The
first is that people willfully seek out plenty of harmful things,
such as cigarettes, and that this disproves any presumption that
something harmful would not sell. In the case of harmful things
that people seek out, such as cigarettes, the product has scientifi-
cally proven harms3?2 and addictive qualities.323 Additionally, we
have not only evidence of harm but also an explanation for con-
tinued commercial success. We do not have these facts regarding
the F-Word or the S-Word. All we have to suggest that they are
harmful are assertions that some people are offended by them.

319. See e.g. supra n. 29 (explaining the FCC’s conception of indecent and its basis for
restricting offensive language for the protection of vulnerable children).

320. The World Almanac and Book of Facts 237 (Zoé Kashner et al. eds., World Alma-
nac Bks. 2007) (citing Variety Magazine); see also Alan Riding, Why ‘Titanic’ Conquered the
World, 21 N.Y. Times S2 (Apr. 26, 1998) (explaining that the primary factor in Titanic’s
success is emotive, rather than commercial appeal). Understanding the overall emotional
appeal of Titanic, the incorporation of expletives in this context demonstrates an inde-
pendent reason to value them. See infra n. 333 (stating that the emotive function provides
independent value to offensive words).

321. Pink Floyd’s The Wall, for example, is one such best-selling album. The World
Almanac and Book of Facts, supra n. 320, at 247 (citing Record Industry Association of
America, Washington, D.C.). Two of the album’s songs, Nobody Home and The Trial, use
the s-word. Pink Floyd Online, Pink Floyd Lyrics, The Wall, http://www.pinkfloydonline
.com/lyrics/thewall.html (accessed Apr. 29, 2008). Author J.D. Salinger’s best-selling book,
Catcher in the Rye, uses expletives throughout the text. USA Today, Life, Books,
Top 100 Best-Selling Books, http://www.usatoday.com/life/books/mews/2004-03-31-top-100
-bestselling_ x.htm (updated Mar. 31, 2004) (rankings based on overall sales); see Helen
Frangedis, Dealing with the Controversial Elements in The Catcher in the Rye, 77 The
English J. 72, 73 (Nov. 1998) (providing a literary analysis of a classic coming-of-age story
and drawing attention to the use of curse words commensurate with the characters’ emo-
tional development).

322. Am. Cancer Socy., Tobacco and Cancer, http://www.cancer.org/docroot/PED/ped_10
.asp?sitearea=PED (accessed Apr. 29, 2008).

323. Natl. Inst. Drug Abuse, Research Report Series: Tobacco Addiction, http://www
.nida.nih.gov/ResearchReports/Nicotine/Nicotine.html (accessed Apr. 29, 2008).
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There is no reason to believe consumers would continue to pur-
chase the media if it were in fact harmful. The best explanation
for the continued commercial success of media with the F-Word
and the S-Word is that the words are not actually harmful.

The second counterargument is that the harm does not neces-
sarily come from the words themselves but from losing control
over when one hears them on broadcast radio or television. Such
an argument, however, must assume some harm from the words
themselves. When one listens to broadcast media, one has “lost
control” over when one hears words and phrases like “tablecloth”
or “stock market.” No one complains that one has lost control over
these words because no one has any objections to such words
themselves. The only reason someone might object to losing con-
trol over when one hears a certain word would be because of an
objection to the word itself.

Thus, we do not have evidence of harm from these disfavored
terms besides the assertions of some people who are offended by
them. And, we have evidence to suggest that the words are in fact
not harmful because media containing the words sell very well.
How can one then legitimately compare any imagined harm from
hearing these words to the harm from, for example, an assault?324
If one has no reason to believe in a concrete harm from the F-
Word or the S-Word, one must conclude that a utilitarian analysis
shows the words to be morally permissible.

C. Judeo-Christian Tradition

The majority of people living in the United States are Chris-
tian.3?5 The traditions of the Christian Bible have a strong influ-
ence on the morality of many adherents.326 Professor Marks pri-

324. However, the Court in Pacifica did just this, stating that “[t]o say that one may
avoid further offense by turning off the radio when he hears indecent language is like
saying that the remedy for an assault is to run away after the first blow.” Pacifica, 438
U.S. at 748-749 (plurality).

325. See CIA, CIA-The World Factbook-United States, https://www.cia.gov/library/
publications/the-world-factbook/geos/us.html#People (last updated Apr. 15, 2008) (stating
that 51.3% of people in the United States are Protestant, 23.9% are Roman Catholic, and
1.7% are Mormon).

326. See Kaplan v. Indep. Sch. Dist., 214 N.W. 18, 18 (Minn. 1927) (explaining that the
Bible is a book “which for ages has been regarded by the majority of the peoples of the
most civilized nations as the fountain of moral teachings”); see also supra n. 3 (explaining
that the Ten Commandments are well known as a source of moral law).
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marily grounds his reasoning that f*** and s*** are immoral on

Biblical passages.32” He lists nearly two dozen biblical passages in
support of this proposition.32® These passages speak both directly
and by way of metaphor to “evil,” “filthy,” or “wicked” language.329
At first, these passages may appear to support Marks’s proposi-
tion. After all, if one accepts the Bible as a moral guide that pro-
scribes bad language, then bad language must be immoral. How-
ever, a crucial step is missing in that analysis—defining which
words or type of words that the Bible says are in fact “bad.” The
Bible has some clear instructions on immoral speech, such as a
proscription against telling lies,330 which other ethical systems
proscribe as well.331 The only biblical support for proscription
against specific word choice regards taking the Lord’s name in
vain.332 Presumably, this means the Bible says one can say “gosh
darn it” where one could not say “God damn it.” This rule, of
course, does not really provide any guidance about any other dis-
favored synonyms. Therefore, one must conclude that there is no
biblical proscription against their use. Any moral legislation re-
stricting speech that uses the Bible for moral authority should be
limited to the morals actually described in the Bible. If the Bible
does not proscribe the F-Word and the S-Word or analogous terms
contemporary to the authorship of the Bible, then the Bible is in-
sufficient moral authority to decry the words as immoral.

In summation, the previous discussion is not intended to ad-
vocate for the use of any of the three moral systems described,
and it is far beyond the scope of this Response to defend Kant,

327. See generally supra n. 3 (providing justification for his position using Bible ex-
cerpts, and couching his position in terms of Judeo-Christian morality derived from the
Bible).

328. Supran. 3.

329. Id.

330. Consider the following from the King James Version:

e Thou shalt not bear false witness against thy neighbour. Exodus 20:16.

e A righteous man hateth lying: but a wicked man is loathsome, and cometh
to shame. Proverbs 13:5 (emphasis in original).
e [A]ll liars shall have their part in the lake which burneth with fire and
brimstone . . . . Revelations 21:8.
331. See e.g. supra nn. 309—313 and accompanying text (using lie telling and deception
to illustrate the application of Kant’s categorical imperative).
332. Consider the following from the King James Version: “Lest I be full, and deny thee,
and say, Who is the LORD? or lest I be poor, and steal, and take the name of my God in
vain.” Proverbs 30:9 (emphasis in original).
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Mill, or the Bible as perfect or complete moral codes. The discus-
sion is merely intended to demonstrate a general lack of authority
to declare that £*** and s*** are immoral synonyms. Instead, they
are merely disfavored synonyms. And if these disfavored syno-
nyms are not actually immoral, regulations against them bear no
rational relation to public morality.

III. WHAT'S IN A WORD?
A. Symbols

Do the words “s***” and “f***” have identical meanings to the
words “feces” and “intercourse,” or do the disfavored synonyms
represent unique ideas by virtue of their “emotive” value?333 After
all, a word is nothing more than a symbol.33* Some symbols have
more than one meaning.3% If I can speak of feeding my Shih Tzu
dog shiitake mushrooms without any charge of indecency, this
indicates that the audible symbols that make up the s-word are
not inherently disfavored. Therefore, if it is not the symbol itself
that is disfavored, it must be the idea that the symbol represents.
The s-word cannot then symbolize the same idea that the word
“feces” symbolizes. But if “feces” is not indecent, neither the sym-
bol nor the idea it represents are indecent. If the audible symbols
in s*** are not inherently indecent, and the same idea repre-
sented by “feces” is not indecent, the word cannot be considered
indecent. Yet, for many, it is. The only logical way around this is
to suggest that the idea represented by s*** is at least somewhat
unique from the idea represented by “feces.”

333. As the Court found in Cohen v. California, the emotive function “practically speak-
ing, may often be the more important element of the overall message sought to be commu-
nicated.” 403 U.S. 15, 26 (1971) (explaining how offensive words are often more a symbol of
an emotional charge, which is often more important in conveying the overall message than
the actual word itself, and in this way, restriction of offensive words seems even more
dangerous).

334. Id.

335. Misconstruing these meanings can lead to comical irony, such as the perception of
President George W. Bush as a satanic heavy-metal fan. President Bush was photo-
graphed at the University of Texas while giving the “hook ’em horns” hand signal for their
football team the Longhorns. Russ Belville, The Sign Language of George W. Bush,
http://www.oregonherald.com/n/radicalruss/20050123_bush-sign-language.html (Jan. 23,
2005). It just so happens that the “hook ’em horns” gesture is exactly the same as that
commonly associated with devil worship and heavy-metal music. Id.
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The emotive differences between various terms relating to the
same idea are easier to see with the F-Word than the S-Word. To
my ears, some of these different terms have significant emotive
coloring. Intercourse sounds clinical or sterile. Lovemaking, of
course, implies that there is love involved in the act. F***ing—to
me anyways—lacks an implication of love. A closer synonym that
is not usually bleeped would be “screwing.” Of course, if correct,
banning the F-Word amounts to restricting the viewpoint that sex
can exist without love or that sex without love is acceptable be-
havior. If I am wrong and Justice Stevens is right,33¢ we revert to
concluding the restrictions are arbitrary.

B. Less Offensive Language

Justice Stevens in his Pacifica plurality suggested that a re-
quirement that indecent language be avoided will have its pri-
mary effect on the form, rather than the content, of serious com-
munication. After all, he asserted that “[t]here are few, if any,
thoughts that cannot be expressed by the use of less offensive lan-
guage.”?3” We do not need to determine the accuracy of Justice
Stevens’s statement. If Justice Stevens is correct that any idea
can be expressed in a less offensive manner, then restrictions
against those i1deas are content neutral. Yet, content-neutral
regulations must be reasonable.?38 Because we have seen that the
disfavored synonyms bear no relation to protecting morality and
are chosen arbitrarily, any regulations against these terms must
fail the rational-basis test and be found unconstitutional because
they are unreasonable. If Justice Stevens is incorrect, and “s***”
or “f***” represent unique ideas separate from “feces” or “inter-
course,” then any regulation banning disfavored synonyms is con-
tent based, and strict scrutiny must be applied. However, the
regulation must fail strict scrutiny. If the compelling state inter-
est 1s public morality, the means are not “necessary” to that end

336. Pacifica, 438 U.S. at 742-748.

337. Id. at 743 n. 18 (Stevens, dJ., Burger, C.J. & Rehnquist, J., concurring in Parts IV-
A & IV-B).

338. See Denver Area Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727, 799
(1996) (citing Perry Educ. Assn. v. Perry Loc. Educators’ Assn., 460 U.S. 37, 45 (1982), in
the Court’s general discussion of reasonable time, place, or manner restrictions on free
speech).
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because disfavored synonyms cannot reasonably be called im-
moral.33® Banning the words from broadcast, in reality, is done for
aesthetic reasons, and aesthetics have never been a compelling
state interest.340

In conclusion, competing theories about the use of symbols
suggest different constitutional tests on the validity of regulation.
No matter which theory one chooses, regulations banning the use
of these symbols in broadcast media fail the implicated test.
Therefore, any regulation banning the broadcast of disfavored
synonyms must be flatly unconstitutional.

1V. CONCLUSION

Ultimately, I agree with Professor Marks that the federal ju-
diciary has ruled in ways that lead to the decline of American cul-
ture but for drastically different reasons. Any regulation that
bans the use of certain words in broadcast media will find no
moral authority under the three ethical systems discussed. Any
such regulation should fail, either because no rational basis for
the regulation exists, or because the regulation is not necessary
for a compelling state interest. When the Court upholds such
regulations, as it did in Pacifica,?4! the court upholds superstition
and unreason. Even if some dislike or disfavor the words person-
ally, we must not ban them, for confronting that which we truly
dislike is a sign of strength.3¢2 The alternative is hiding our fears
underneath the floorboards, like the still-beating heart of the man
with the vulture eye, only to be terrorized by every pulsing beat
until we finally betray our own sanity.?*3 We must shatter unnec-
essary taboo for our own sake because failure to do so may be the
truest vulgarity of all.

339. For a discussion of why the use of “f***” and “s***” is not reasonably linked to
morality, see supra Part II.

340. See Members of City Council of City of L.A. v. Taxpayers for Vincent, 466 U.S. 789,
823 (1984) (citing the following from Cohen v. Cal., 403 U.S. 15: “But a government inter-
est in aesthetics cannot be regarded as sufficiently compelling to justify a restriction of
speech based on an assertion that the content of the speech is, in itself, aesthetically dis-
pleasing”).

341. 438 U.S. at 749-751 (plurality).

342. Cohen, 403 U.S. at 25.

343. See generally Edgar Allan Poe, Tales of Mystery and Imagination 295-300 (H.
Frowde 1903) (reprinting Edgar Allan Poe, The Tell-Tale Heart (1843)).
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